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To the Chief Justice and Justices of
the Supreme Court of Florida:

The Committee on Standard Jury Instructions in Civil Cases requests that this

Court approve for publication and use proposed instruction 301.11 and proposed

amendments to instructions 402.4, 501.5, 501.7, and 502.7. These proposals are set

forth in Appendix A. This Report is filed pursuant to article V, section 2(a), of the

Florida Constitution.

I. INTRODUCTION AND PROCEDURAL NOTE

In March 2010, the Court adopted the Committee's proposal to reorganize the

Standard Jury Instructions in Civil Cases and simplify the language used throughout

the instructions. See In re Standard Jury Instructions in Civil Cases —Reports 09-01

— 09-09, 35 So. 3d 666 (Fla. 2010), 35 So. 3d 666 (Fla. 2010). Since that major

project was completed, however, the Committee has continued .its work on drafting

and revising individual jury instructions that it believes need attention in the light of

developments in the case law or issues experienced in and reported from courtrooms

around the state. This report highlights three such examples, which the Committee

has now addressed.
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II. DESCRIPTION OF APPENDICES

The following appendices are attached to this Report:

Appendix A: Proposed Instruction 301.11 and Proposed Amendments to
Instructions 402.4, 501.5, 501.7, and 502.7.

Appendix B: September 15, 2011, and October 15, 2012, Florida Bar
News notices.

Appendix C: Relevant excerpts from the Committee's minutes.
Appendix D: Committee materials relevant to these proposals.

III. THE PROPOSED INSTRUCTIONS

As part of its continuing review of the Standard Jury Instructions for Civil

Cases, the Committee proposes one new standard instruction and revisions to four

current standard instructions. These proposals are set forth in Appendix A to this

report. The proposals fall into three general categories.

Proposed instruction 301.11 and proposed revisions to instruction 402.4

First, the Committee proposes comprehensive spoliation instructions.

Proposed instruction 301.11 is a new general spoliation instruction. There is no

current standard instruction that covers this issue generally. Proposed instruction

402.4d. is a significant overhaul to the Valcin instruction, see Public Health Trust of

Dade County v. Valcin, 507 So. 2d 596 (Fla. 1987), that currently is situated only in

the professional negligence section of the standard instructions.

As background, the current Valcin instruction was proposed in Committee

Report 09-08 (Professional Negligence Instructions), filed in this Court on February

17, 2009. That proposal was adopted by this Court in In re Standard Jury
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Instructions in Civil Cases —Reports 09-01— 09-09, 35 So. 3d 666 (Fla. 2010), as

part of the reorganization of the standard jury instructions book.

At that time, the Valcin instruction was placed in the professional negligence

section of the reorganized book (Section 402) and no comparable standard

instruction existed for other cases. In 2010, the Committee looked at the possibility

of drafting a general spoliation (or adverse inference) instruction that could be used

in other cases. After the spoliation subcommittee created a draft and the whole

Committee worked on the proposal over the course of several meetings, the

proposed new instruction 301.11 was published in the September 15, 2011, Florida

Bar News. The Committee received no comments.

At the same time that proposed instruction 301.11 was published for

comment, the spoliation subcommittee took another look at the Valcin instruction

found in Section 402.4. At the October 2011 meeting of the whole Committee, the

spoliation subcommittee presented a proposed revision to the current Valcin

instruction. The whole Committee worked on this revision over its next few

meetings and, at the July 20.12 meeting of the whole Committee, the whole

Committee unanimously agreed that there should be a parallelism between

instructions 301.11 and 402.4 and that similar language for an adverse inference

instruction and aburden-shifting presumption should be used in both places. The

current version of the Valcin instruction would be deleted and replaced with the new
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language.

The proposed new instruction 301.11 and the proposed revisions to instruction

402.4 were published for comment in the October 15, 2012, Florida Bar News. The

Committee received no comments.

osed revisions to note on use for instruction 501.5

Second, the Committee proposes a minor, but important, modification to the

note on use to instruction SO1.Sa. Former Committee member Alan Wagner sent the

Committee a letter (see App. D, Part 3, at 16-17) stating his belief that, if instruction

SO1.Sa (aggravation or activation of disease or defect) is given, it must be

accompanied by instruction 401.12b (concurring cause). The current note on use to

instruction SO1.Sa. has it backwards. That is, the current note on use states that

instruction SO1.Sa (aggravation or activation of disease or defect) should be given

every time instruction 401.12b (concurring cause) is given. The Committee

unanimously agreed with Mr. Wagner's proposed change.

Proposed note on use for instructions 501.7 and 502.7

Third, the Committee proposes a new note on use for instructions 501.7 and

502.7, which both instruct the jury to reduce future economic damages to present

value. In one narrow circumstance, that direction is in conflict with a statute.

Specifically, the Committee received an email from Michael Kotler (see App.

D, Part 3, at 11) regarding the interaction of instructions 501.7 and 502.7 with
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section 768.77(2)(a)2., Florida Statutes. Instructions 501.7 and 502.7 tell the jury to

that future damages should be reduced to present value, such that "only the present

money value of these [future economic damages] should be included in your

verdict."

In contrast, section 768.77, Florida Statutes, has a provision to accommodate

periodic payments as allowed by section 768.78, Florida Statutes, in certain

circumstances. To provide the trial court with the information it would need to order

periodic payments, section 768.77, Florida Statutes, would have the jury enter an

unreduced figure for future economic damages on the verdict form. In particular, the

relevant subsection reads as follows:

(2) In any action for damages based on personal injury

or wrongful death arising out of medical malpractice,

whether in tort or contract, to which this part applies in

which the trier of fact determines that liability exists on

the part of the defendant, the trier of fact shall, as a part

of the verdict, itemize the amounts to be awarded to the

claimant into the following categories of damages:

(a) Amounts intended to compensate the

claimant for:

1. Past economic losses; and

2. Future economic losses, not
reduced to present value, and the
number of years or part thereof which

the award is intended to cover

(Emphasis supplied.)



The Committee unanimously agreed that a note on use should be added to

instructions 501.7 and 502.7 to indicate that the instructions conflict with section

768.77(2)(a)2., Florida Statutes, and should not be given in medical malpractice

cases when a party has requested that future economic damages be paid in periodic

payments.

IV. DISSENTING VIEWS FROM THE COMMITTEE

There are no dissenting views from the Committee. The Committee believes

that proposed instruction 301.11 and the proposed amendments to instructions 402.4,

501.5, 501.7, and 502.7 will improve the standard jury instructions. The Committee

unanimously recommends their publication.

V. COMMENTS RECEIVED AND ACTION TAKEN IN RESPONSE

A version of proposed instruction 301.11 was published in The Florida Bay

News on September 15, 2011. The Committee received no comments. All of the

proposals in this report were published for comment in The Florida Bar News on

October 15, 2012. The Committee received no comments.

VL CONCLUSION

WHEREFORE, for the above reasons, the Committee respectfully requests

that the Court approve for publication and use proposed instruction 301.11 and

proposed amendments to instructions 402.4, 501.5, 501.7, and 502.7.
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301.11 FAILURE TO MAINTAIN EVIDENCE OR KEEP A RECORD

a. Adverse in erence.

If you find that:

Name of party) ~lostl (dcstroyedl (mutilated) (altered) tconcealedl or
otherwise caused the describe evidence) to be unavailable, while it was within
f his) f her) (its possession, custody, or control; and the (describe evidence)
would have been material in deciding the disputed issues in this case; then you
may, but are not required to, infer that this evidence would have been
unfavorable to (name of party). You may consider this, together with the other
evidence, in determining the issues of the case.

NOTES ON USE FOR 301.1 la

1. This instruction is not intended to limit the trial court's discretion to
impose additional or other sanctions or remedies a aim nst a party for either
inadvertent or intentional conduct in the loss, destruction, mutilation, alteration,
concealment or other disposition of evidence material to a case. See, e.g., Golden
Yachts Inc. v. Hall 920 So.2d 777 780 (Fla. 4th DCA 2006; American
Hospitality Management Company of Minnesota v. Hett~er, 904 So.2d 547 (Fla.
4th DCA 2005); Jost v Lakeland Rerrional Medical Center, 844 So.2d 6S6 (Fla. 2d

DCA 2003• Nationwide Lift Trucks Inc v. Smith, 832 So.2d $24 (Fla. 4th DCA
2002; Torres v. Matsushita Electric CoYp., 762 So.2d 1014 (Fla. 5th DCA 2000);
and S~onco Manufacturing, Inc. v. Alcover, 656 So.2d 629 (Fla. 3d DCA 1995

2. The inference addressed in this instruction does not rise to the level of

a presumption. Public Health Trust ofDade County v. Yalcin, 507 So.2d 596 (Fla.

1987, ,and Instruction 301,11 b.

3. This instruction may require modification in the event a factual
dispute exists as to which part~or~erson is responsible for the loss of any
evidence.

b. Burden shi ting Presumption.

The court has determined that (name of party) had a duty to maintain

describe missin~evidenc~j,~kee~a record of (describe subiect matter as to

which party had record keeping duty]. (Name ofparty) did not f maintain

(describe rnissin~ evidence)1 jorl jkeep a record of describe subject matter as to

which partx had record keepin d~L uty)1.
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Because (name of party) did not f maintain (describe missing evidence)1
Iorl f keep a record of (describe subject matter as to which party had a record
keeping duty)1, you should find that (name of invoking party) established fhisl
her (describe applicable claim or defense unless (name of party proves
otherwise by the greater weight of the evidence.

NOTES ON tiSE FOR 301.1 lb

1. This instruction applies only when the court has determined that there
was a duty to maintain or preserve the missing evidence at issue and the partX
invoking the presumption has established to the satisfaction of the court that the
absence of the missing evidence hinders the other party's ability to establish its
claim or defense. See Public Health Trust o~Dade Count~v. Valcin, 507 So.2d
596 Fla. 1987

2. This instruction maxrequire modification in the event a factual dispute

exists as to which party or person is re~onsible for the loss of any evidence.
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402.4 MEDICAL NEGLIGENCE

a. Negligence (physician, hospital or other health. provider);

Negligence is the failure to use reasonable care. Reasonable care on the
part of a [physician] [hospital] [health care provider] is that level of care, skill
and treatment which, in light of all relevant surrounding circumstances, is
recognized as acceptable and appropriate by similar and reasonably careful
[physicians] [hospitals] [health care providers]. Negligence on the part of a
(physician] [hospital) [health care provider] is doing something that a
reasonably careful [physician] [hospital] [health care provider] would not do
under like circumstances or failing to do something that a reasonably careful
[physician] [hospital) (health care provider] would do under like
circumstances.

[If you find that (describe treatment or procedure) involved in this case
was carried out in accordance with the prevailing professional standard of
care recognized as acceptable and appropriate by similar and reasonably
careful [physicians] [hospitals] [health care providers], then, in order to
prevail, (claimant) must show by the greater weight of the evidence that his or
her injury was not within the necessary or reasonably foreseeable results of
the treatment or procedure.]

NOTES ON USE FOR 402.4a

1, See F.S. 766.102. Instruction 402.4a is derived from F.S. 766.102(1)
and is intended to embody the statutory definition of "prevailing professional
standard of care" without using that expression itself, which is potentially
confusing.

2. The second bracketed paragraph is derived from F.S, 766.102(2)(a)
and should be given only in cases involving a claim of negligence in affirmative
medical intervention.

b. Negligence (treatment without informed consent):

[Negligence is the failure to use reasonable care.] Reasonable care on
the part of a [physician] [health care provider] in obtaining the [consent]
[informed consent] to treatment of a patient consists of

(1). When issue is whether consent was obtained irregularly.•
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obtaining the consent of the patient (or one whose consent is as effective as the
patient's own consent such as (describe)], at a time and in a manner in
accordance with an accepted standard of medical practice among members of
the profession with similar training and experience in the same or a similar
medical community.

(2). When issue is whether Buff dent information was given;

providing the patient [or one whose informed consent is as effective as the
patient's informed consent, such as (describe)] information sufficient to give a
reasonable person a general understanding of the proposed treatment or
procedure, of any medically acceptable alternative treatments or procedures,
and of the substantial risks and hazards inherent in the proposed treatment or
procedure which are recognized by other [physicians] [health care providers]
in the same or a similar community who perform similar treatments or
procedures.

NOTE ON USE FOR 402.4b

This instruction is derived from the provisions of F.S. 766.103.

c. Foreign bodies:

[Negligence is the failure to use reasonable care.] The presence of (name
of foreign body) in (patient's) body establishes negligence unless (defendant(s))
proves) by the greater weight of the evidence that [he] [she] [it) was not
negligent.

NOTES ON USE FOR 402.4c

1. This instruction is derived from F.S 766.102(3). The statute uses the.
term "prima facie evidence of negligence." The committee recommends that term

not be used as not helpful to a jury. Rather, the committee has used the definition

of prima facie. See, e.g., State v, Kahler, 232 So.2d 166, 168 (Fla. 1970) ("prima

facie" means "evidence sufficient to establish a fact unless and until rebutted").

2. Before this instruction is given, the court must make a finding that the
foreign body is one that meets the statutory definition. See Kenyon v. Miller, 756

So.2d 133 (Fla. 2d DCA 2000).

:z~
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(1). Adverse inference.

If you find that:

(Name of party) ~lostl f destroyed) f mutilated) faltered) f concealed) or
otherwise caused the (describe evidence) to be unavailable, while it was within

(his) fherl ~itsl possession, custody, or control; and the (describe evidence)
would have been material in deciding the disputed issues in this case; then you
may, but are not required to, infer that this evidence would have been
unfavorable to (name of party). You may consider this, together with the other
evidence, in determining the issues of the case.

NOTES ON USE FOR 402.4d(1)
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1. This instruction is not intended to limit the trial court's discretion to
impose additional or other sanctions or remedies against arty for either
inadvertent or intentional conduct in the loss destruction mutilation alteration
concealment, or other disposition of evidence material to a case. See, e.g. Golden
Yachts. Inc. v. Hall, 920 So.2d 777, 78~F1a. 4th DCA 2006); American
Hos itality Management Company of Minnesota v. Hetti~er, 904 So.2d 547 (Fla.
4th DCA 2005LJost v Lakeland Regional Medical Center, 844 So.2d 656 (Fla. 2d
DCA 20031; Nationwide Lift Trucks, Inc v. Smith 832 So.2d 824 (Fla. 4th DCA
2002); Torres v. Matsushita Electric Corp., 762 So.2d 1014 (Fla. 5th DCA 2000);
and Sponco Manufacturing, Inc. v. Alcover, 656 So.2d 629 (Fla. 3d DCA 1995).

2. The inference addressed in this instruction does not rise to the level of
a presum tip on, Public Health ?'rust of Dade County v. Valcin, 507 So.2d 596 (Fla.
1987), and Instruction 402.4d(2).

3. This instruction mad require modification in the event a factual

dis ute exists as to which party ar person is responsible for the loss of any

evidence.

(2~. Burden shifting Presumption.

The court has determined that (name of party) had a duty to f maintain

describe missing evidence)] (keep a record of (describe subject matter as to

which arty had record keeping duty}1. (Name of party did not (maintain

(describe missingevidence 1 f orl f keep a record of (describe subject matter as to
which arty had record keeping dutv)1.

Because (name of party) did not f maintain (describe missing evidencell
jorl jkee~a record of (describe subject matter as to which party had a record
keeping duty)~~you should find that name of invoking party) established ~hisl
[herl (describe applicable claim ar defense) unless (name of party) proves

otherwise by the greater weight of the evidence.

NOTES ON USE FOR 402.4d(2}

1. This instruction applies onl~when the court has determined that there

was a duty to maintain or preserve the missing evidence at issue and the party

invoking the presumption has established to the satisfaction of the court that the

absence of the missingevidence hinders the other party's ability to establish its

claim or defense. See Public Health Trust o~ade County v. Yalcin, 507 So.2d

596 (Fla. 1987).
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2. This instruction may require modification in the event a factual
dispute exists as to which party or person is responsible for the loss of any
evidence,

e. Res Ipsa Loquitur:

[Negligence is the failure to -use reasonable care.] If you find that
ordinarily the [incident] injury] would not have happened without
negligence, and that the (describe the item) causing the injury was in the
exclusive control of (defendant) at the time it caused the injury, you may infer
that (defendant) was negligent unless, taking into consideration all of the
evidence in the case, you find that the (describe event) was not due to any
negligence on the part of (defendant).

Appendix A — 8



501.5 OTHER CONTRIBUTING CAUSES OF DAMAGES

a. Aggravation or activation of disease or defect:

If you find that the (defendant(s)) caused a bodily injury, and that the
injury resulted in [an aggravation of an existing disease or physical defect]
[or] [activation of a latent disease or physical defect], you should attempt to
decide what portion of (claimant's) condition resulted from the [aggravation]
[or] [activation]. If you can make that determination, then you should award
only those damages resulting from the [aggravation] [or] [activation].
However, if you cannot make that determination, or if it cannot be said that
the condition would have existed apart from the injury, then you should
award damages for the entire condition suffered by (claimant).

NOTE ON USE FOR SO1.Sa

This instruction is intended for use in situations in which a preexisting
physical condition is aggravated by the injury, or the injury activates a latent
condition. See C. F. Hamblen, Inc. v. Owens, 172 So, 694 (Fla. 1937). When
Instruction SO1.Sa is ~^~~~~~^..=~"Ar~ i~ven' Instruction 401.12b; Concurring
cause;, is g~ue~~necessarv. See Hart v. Stern, 824 So.2d 927, 932-34 (Fla. 5th DCA
2002); Auster v. Gertrude &Philip Strax Breast Cancer Detection Institute, Inc.,
b49 So.2d 883, 887 (Fla. 4th DCA 1995).

b. Subsequent injuries/multiple events:

You have heard that (claimant) may have been injured in two events. If
you decide that (claimant) was injured by (defendant) and was later injured by
another event, then you should try to separate the damages caused by the two
events and award (claimant) money only for those damages caused by
(defendant). However, if you cannot separate some or all of the damages, you
must award (claimant) any damages that you cannot separate as if they were
all caused by (defendant).

NOTES ON USE FOR SO1.Sb

1. Instruction 501.5b addresses the situation occurring in Gross v. Lyons,
763 Sa.2d 276 (Fla. 2000). It is not intended to address other situations. For
example, see Stuart v. Hertz Corp,, 351 So.2d 703 (Fla. 1977), and Eli Witt Cigar
& Tobacen Co. v. Matatics, 55 So.2d 549 (Fla. 1951). The committee recognizes
that the instruction may be inadequate in situations other than the situation in
Gross.
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2. The committee takes no position on whether the subsequent event is
limited to a tortious event, or may be a nontortious event.

c. Subsequent injuries caused by medical treatment:

If you find that (defendant(s)) caused [loss] [injury] [or] [damage] to
(claimant), then (defendant(s)) [is] [are] also responsible for any additional
[loss] [injury] [or) [damage] caused by medical care or treatment reasonably
obtained by (claimant).

NOTE ON USE FOR 501.5c

This instruction is intended for use in cases involving additional injury
caused by subsequent medical treatment. See, e.g., Stuart v. Hertz Corp., 351 So.
2d 703 (Fla. 1977); Pedro v. Baber, 83 So.3d 912 (Fla. 2d DCA 2012); Tucker v.
Korpita, 77 So. 3d 716, 720 (Fla, 4th DCA 20l 1); Nason v. Shafranski, 33 So. 3d
117 (Fla. 4th DCA 2010); Dungan v. Ford, 632 So. 2d 159 (Fla. 1st DCA 1994).
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501.7 REDUCTION OF DAMAGES TO PRESENT VALUE

Any amount of damages which you allow for [future medical expenses],
[loss of ability to earn money in the future], [or] [(describe any other future
economic loss which is subject to reduction to present value)) should be reduced
to its present money value and only the present money value of these future
economic damages should be included in your verdict.

The Aresent money value of future economic damages is the sum of
money needed now which, together with what that sum will earn in the future,
will compensate (claimant) for these losses as they are actually experienced in
future years.

NOTES ON USE FOR SOl .7

1. Designing a standard instruction for reduction of damages to present
value is complicated by the fact that there are several different methods used by
economists and courts to arrive at a present-value determination. See, for example,
Delta Air Lines, Inc, v. Ageloff, 552 So.2d 1089 (Fla. 1989), and Renuart Lumber
Yards v. Levine, 49 So.2d 97 (Fla. 1950) (using approach similar to calculation of
cost of annuity); Jones &Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 103 S.Ct.
2541, 76 L.Ed.2d 768 (1983), and Loftin v. Wilson, 67 So.2d 185 (Fla. 1953) (lost
stream of income approach); Beaulieu v. Elliott, 434 P.2d 665 (Alaska 1967) (total
offset method); Culver v. Slater Boat Co., 688 F.2d 280 (5th Cir. 1982), and
Seaboard Coast Line Railroad v. Garrison, 336 So.2d 423 (Fla. 2d DCA 1976)
(discussing real interest rate discount method and inflation market rate discount
methods); and Bould v. Touchette, 349 So.2d 1181 (Fla. 1977) (even without
evidence, juries may consider the effects of inflation).

2. Until the Florida Supreme Court or the legislature adopts one
approach to the exclusion of other methods of calculating present money value, the
committee assumes that the present value of future economic damages is a finding
to be made by the jury on the evidence; or, if the parties offer no evidence to
control that finding, that the jury properly resorts to its own common knowledge as
guided by instruction 501.7 and by argument. See Seaboard Coast Line Railroad v.
Burdi, 427 S~o.2d 1048 (Fla. 3d DCA 1983).

3. This instruction conflicts with F.S. 768.77(2)~a)2 and should not be ,
i~ ven in medical malpractice cases when a~arty has requested that future damages

be paid in periodic payments.
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502.7 REDUCTION OF DAMAGES TO PRESENT VALUE

Any amount of damages which you allow for [loss of earnings] [the
estate's loss of net accumulations], [or] [(describe any other future economic loss
which is subject to reduction to present value)] should be reduced to its present
money value and only the present money value of these future economic
damages should be included in your verdict.

The present money value of future economic damages is the sum of
money needed now which, together with what that sum will earn in the future,
will compensate (claimant) for these losses as they are actually experienced in
future years.

NOTES ON USE FOR 502.7

1. Designing a standard instruction for reduction of damages to present
value is complicated by the fact that there are several different methods used by
economists and courts to arrive at a present-value determination. See, for example,
Delta Air Lines, Inc. v. Ageloff, 552 So.2d 1089 (Fla. 1989), and Renuart Lumber
Yards v. Levine, 49 So.2d 97 (Fla. 1950) (using approach similar to calculation of
cost of annuity); Jones &Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 103 S.Ct.
2541, 76 L.Ed.2d 768 (1983), and Loftin v. Wilson, 67 So.2d 185 (Fla. 1953) (lost
stream of income approach); Beaulieu v. Elliott, 434 P.2d 665 (Alaska 1967) (total
offset method); Culver v. Slater Boat Co., 688 F.2d 280 (5th Cir. 1982), and
Seaboard Coast Line Railroad v. Garrison, 336 So.2d 423 (Fla. 2d DCA 1976)
(discussing real interest rate discount method and inflation/market rate discount
methods); and Bould v, Touchette, 349 So.2d 1181 (Fla. 1977) (even without
evidence, juries may consider effects of inflation).

2. Until the Supreme Court or the legislature adopts one approach to the
exclusion of other methods of calculating present money value, the committee
assumes that the present value of future economic damages is a finding to be made
by the jury on the evidence; or, if the parties offer no evidence to control that
finding, that the jury properly resorts to its own common knowledge as guided by
instruction 502.7 and by argument. See Seaboard Coast Line Railroad v. Burdi,
427 So.2d 1048 (Fla. 3d DCA 1983).

3, This instruction conflicts with F.S. 768.77(Z)(a)2 and should not be
liven in medical malpractice cases when a party has requested that future damages
be~aid in periodic payments.

Appendix A — 12



APPENDIX B

Appendix B-1



The Florida Bar News

September 15, 2011.

Proposed amendments to civil ,fury
instructions

The Supreme Court Committee on Standard Jury Instructions in Civil Cases proposes

amendments to Standard Jury Instructions in Civil Cases 201,2, 401.20a, and 801.2, and

proposes new Instruction 301.11. Interested parties have until October 15 to submit

comments electronically to the chair of the committee, Judge James Manly Barton

II, bartonjmCa~fljudl3.org, with a copy to the committee liaison, Jodi

Jennings, jjenningCa~flabar.org. After reviewing all comments, the committee may submit its

proposals to the Florida Supreme Court.
201.2 INTRODUCTION OF PARTICIPANTS AND THEIR ROLES

Who are Che people here and what do they do?

Judge/Court: I am the ]udge. You may hear people occasionally refer to me as "7he
Court." That is the formal name for my role. My job is tc maintain order and decide
how to apply the rules of the law to the trial. I will also explain various rules to
you that you will need to know in order to do your job as the jury. It is my job to
remain neutral on the issues of this lawsuit,

Parties: A aarty_who files a lawsuit is called the Plaintiff. A party that is sued is
called the Defendant.

Attorneys. The attorneys have the job. of representing
their clients. That+s;means they speak for their client here at the trial. They have
taken oaths as attorneys to do their best and to follow the rules for their
profession.

Plaintiff's Counsel: The attorney on this side of the courtroom, (introduce by
name), represents (client name) and is the person who filed the lawsuit here at the
courthouse, [His] [Her] job is to present [his] [her] client's side of things to you.
[He] [She] and [his] [her] client will be referred to most of the time as "the
plaintiff."lAttornev name, will you please introduce ho is sitting at the table with
you'

(Plaintiff without Counsel;~Introdu~g,claimant by name). on this side of the courtroom,
is the Gerson who filed the lawsuit a~the courthouse. (Claimants is not reuresented
by an attorney and will present [hisl f herLside of things to you fhimselfl
f herself7.

Defendant's Counsel: The attorney on this side of the courtroom, (introduce by
name), represents (client name), the one who has been sued. [HisJ [Her] job is to
present [his] [her] client's side of things to you. [He] [She] and [his] [her] client
will usually be referred to here as'~the defendant." (Attorney Hamel, will you ~lea~
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introduce who Is slttlna at the table with

[Defendant without Counsel: (Introduce defendant by name),~on this slde of the
courtroom. is the one who has been sued LDeFendan~ is not represented by an
attorney and will present fhisLf herl side of things to you fhimselfl ~herselfl

Court Clerk; This person sitting in front of me, (name), is the court clerk. [He] [She]
is here to assist me with some of the mechanics of the trial process, including the
numbering and collection of the exhibits that are introduced in the course of the
trig I.

Court Reporter; The person sitting at the stenographic machine, (name), is the court
reporter. [His] [Her] job is to keep an accurate legal record of everything we say
and do during this trial.

Bailiff: The person over there, (name), is the bailiff, [His] [Her] job is to maintain
order and security in the courtroom. The bailiff is also my representative to the
jury, Anything you need or any problems that come up for you during the course of
the trial should be brought to [him] [her]. However, the bailiff cannot answer any
of your questions about the case. Only I can do that.

Jury: Last, but not least, is the jury, which we will begin to select in a few
moments from among all of you. The jury's job will be to decide what the facts are
and what the facts mean. Jurors should be as neutral as possible at this point and
have no fixed opinion about the lawsuit.

In order to have a fair and lawful trial, there are rules that all jurors must follow.
A basic rule is that jurors must decide the rase only on the evidence presented In
the courtroom. You must not communicate with anyone, including friends and
family members, about this case, the people and places involved, or your jury
service. You must not disclose your thoughts about this case or ask for advice on
how to decide this case.

I want to stress that this rule means you must not use electronic devices or
computers to communicate about this case, including tweeting, texting, blogging,
e-mailing, posting information on a website or chat room, or any other means at
all, Do not send or accept any messages to or from anyone about this case or your
jury service.

You must not do any research or look up words, names, [maps], or anything else
that may have anything to do with this case. This includes reading newspapers,
watching television or using a computer, cell. phone, the Internet, any electronic
device, or any other means at all, to get information related to this case or the
people and places involved in this case. This applies whether you are in the
courthouse, at home, yr anywhere else.

All of us are depending on you to follow these rules, so that there will be a fair and
lawful resolution to this case, Unlike questions that you may be allowed to ask in
court, which will be answered in court in the presence of the judge and the
parties, if you investigate, research or make inquiries on your own outside of the
courtroom, the trial judge has no way to assure they are proper and relevant to
the case. The parties likewise have no opportunity to dispute the accuracy of what
you find or to provide rebuttal evidence to it. That is contrary to our judicial
system, which assures every party the right to ask questions about and rebut the
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evidence being considered against it and to present argument with respect to that
evidence. Non-court inquiries and investigations unfairly and improperly prevent
the parties from having that opportunity our judicial system promises. If you
become aware of any violation of these instructions or any other instruction I give
in this case, you must tell me by giving a note to the bailiff.

NOTE ON USE FOR 201.2

The portion of this instruction dealing with communication with others and outside research
may need to be modified to Include other specified means of communication or research as
technplogy develops.

301.11 SPOLIATION

Inference from loss, destruction, or failure to preserve evidence.

If you find that:

j_N~me of party) flostl [destravedl fmutilatedl ~alteredl fconcealedl or otherwise
cased the (describe evidencel to be unavailable, while it was within fhisl (herl
fitsl nasses~lor},~,~ust4dy, or control; and the (describe evidence) would have been
material in,~eciding the disputed issues in this case; then you may. but are not
required to, infer that this evidence would have been unfavorable tQ.jname of
oartv~. You may consider this, together with the other ev(denc~, in determining the
issues of the case.

NOTES ON USE FOR 402,4e

1. This instruction is not intended to limit the trial court'~iscretion~ im~se a~itional or
other sanctions or remedies against a party for either inadvertent or intentional_cond~_ in
the Ioss destruction mutilation alteration concealment, or other disposition of evidence
material to a case. See, e.g., Go/dgn Yachts, Inc, v. Hall, 920 So.2~ 777. 780 lFla. 4th DCA
2006E American Hospitality Management Company of Minnesota v HettiQer 904 So 2d 547
Fla. 4th DCA 2005 ; Josh v Lakeland Regional Medical Center. 844 So.2d 656 (Fla. 2d DCA
2003~Nationwide Lrft Trucks Inc v Smith 832 So 2d 824 (Fla. 4th DCA 2002); Torres v.
Matsushita Electric Corp 762 So 2d 1014 (Fla 5th DCA 2000); and Sponco Manufacrurina,
Inc. v. Alcover, 656 So.2d 629 (Fla, 3dDCA 1995.

Z The inference addressed in this instruction does not rise to the level of a
r~u motion Public Health Trust of Dade County v Valcin, 507 So 2d 596 (Fla 1987 ,and

Instruction 402,4d,

401.20 ISSUES ON PLAINTIFF`S CLAIM —PREMISES LIABILITY

The [next] issues on (claimants) claim, for you to decide are:

a. Landowner or possessor's negligence (toward invitee and invited licensee):
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whether (defendant) [negligently failed to maintain his premises in a reasonably
safe condition], [or] [negligently failed to correct a dangerous condition about
which (defendant) either knew or should have known, by the use of reasonable
care,] [or] *[negligently failed to warn (claimant) of a dangerous condition about
which (defendant) had, or should have had, knowledge greater than that
of (claimant)]; and, if so, whether such negligence was a legal cause of [loss]
[injury] [or] [damage] to (claimant, decedent or person for whose injury claim is made).

NOTES ON USE FOR 401,20a

1. If there is an issue of whether claimant had status as an invitee or invited licensee, give
instructions 401.16a and 401.17 as preliminary instructions before giving instruction
401.20a. The final segment of instruction 401.20a, marked with an asterisk(*), is
Inapplicable when plaintiff does not proceed on a theory of defendant's failure to warn.

2. The phrase "...about which (defendant) either knew or should have known by use of
reasonable care . , ." may be inappropriate in cases involving "transitory foreign objects.-" to
which ~.S, 768.0710 applies.; .,

~ ~ .~ ~

~88~} F S 768 0710 was reQealed effective ]ufy 1 2010, and replaced with F S 768 0755
which restores the actual~r constructive knowledge requirement See Ch 2010-8 Laws of
Fla. The committee expresses no opinion concerning the retroactivity of F.S. 768.0755.

b. Landowner or possessor's negligence (Coward discovered trespasser or foreseea6/e
licensee);

whether (defendant) negligently failed to warn (claimant) of a dangerous condition
and risk which were known to(defendant) and of which (claimant) neither knew nor
should have known, by the use of reasonable care; and, if so, whether such
negligence was a legal cause of [loss] [injury] [or] [damage] to (claimant, decedent
or person for whose injury claim is made).

NOTE ON USE FOR 401,20b

Give preliminary instructions 401,16b and 401.17 before giving instruction 401.20b if there
is a jury question of whether defendant owned or had possession of the land or premises, or
whether he knew of the dangerous condition, or whether he knew of claimant's presence (if
claimant was a trespasser) or should have foreseen claimant's presence (if claimant was a
licensee),

c. Artractrve nuisance;

whether (defendant) was negligent in maintaining or in failing to protect (claimant
child) from the (describe structure or other artificial condition) on the land or premises
in question; and, if so, whether that negligence was a legal cause of the [loss]
[injury] [or7 [damage] to (claimant, decedent or person for whose injury claim is made).

NOTE ON USE FOR 401,20c
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This instruction and instruction 401.16c, taken together, state all elements of the attractive
nuisance doctrine. The committee considers subsections (d) and (e) of Restatement (2d)
of Torts §339 to be unnecessary to the instruction because negligence is otherwise defined
by instruction 401.4.

d. Landlord's negligence (toward tenant):

(1). When leased premises are not residential:

whether (defendant landlord) negligently failed to disclose to (claimant tenant) a
dangerous condition on the leased premises which was known to (defendant),
which was not known to (claimant) or discoverable by (him] [her] by the use of
reasonable care, and which (defendant) had reason to believe (claimant) could not
discover; and, if so, whether that negligence was a legal cause of [loss] [injury]
[or] [damage] to (claimant, decedent or person for whose injury claim is made).

(2). When leased premises are residential (not common areas);

whether, [before allowing (claimant tenant) to take possession of the
dwelling, (defendant landlord) negligently failed to repair a defect that was
discoverable by a reasonable inspection] [or] [after (claimant tenant) took
possession of the dwelling, (defendant landlord.) negligently failed to repair a
dangerous or defective condition on the premises of which [he] [she] [it] had
actual notice]; and, if so, whether that negligence was a legal cause of [loss]
[injury] [or] [damage] to(claimant, decedent or person for whose injury claim is made).

NOTES ON USE FOR 401.20d

1. This instruction, reflecting a greater duty by landlord to tenant on leased residential
premises, was derived From Mansur v. Eubanks, 401 So.2d 1328 (Fla. 1981), overruling to
that extent Brooks v. Peters, 25 So.2d 205 (Fla. 1946). See also F, S. 83.51 (1981), which
may impose on the landlord greater duties, in respect to conditions arising after a tenant's
possession, than were addressed in Mansur. If other or greater duties are Imposed by the
statute, this instruction should be modified to express those duties in the terms of the case.
This instruction pertains to the landlord's duties, not the tenant's, but the committee calls
attention to statutes in F.S. Chapter 83 imposing certain duties on the tenant, which may
affect the landlord's duties as expressed In this instruction.

2. Common areas, With respect to common areas, the landlord's duty to the tenant is stated
in instruction 401,20d, The landlord`s duty to others in common areas Is the same as that
owed by any landowner or possessor of land, e, g,, instructions 401.16a, 401.16b.

3. Persons invited on leased residential premises by tenant, The landlord's duty to persons
invited on leased residential premises by the tenant is the same as the landlord's duty to
the tenant. Mansur v, Eubanks, 401 So.2d 1328 (Fla. 1981).

4. Waiver. The committee expresses no opinion about whether a tenant may waive duties
owed him by the landlord. CompareMansur v, Eubanks; 401 So.2d 1328 (Fla. 1981),
with F.S. 83.51(1)(b), 83,51(4), and 83.47 (19$1).

e. Municipality's negligence in maintenance of sidewalks and streets:

whether the city negligently failed to maintain Its [sidewalk] [or] [street] in a
reasonably safe condition or failed to correct or warn (claimant) of a dangerous
condition of which the city either knew or should have known, by the use of

Appendix B-6



reasonable care; and, if so, whether that negligence was a legal cause of (loss]
[Injury] [or] [damage] to (claimant, decedent or person for whose injury claim is made).

NOTE ON USE FOR 401.20e

City of Tampa v. Johnson, 114 So, 2d 807 (Fla. 2d DCA 1959); Schutzer v, City of Miami,
105 So,2d 492 (Fla. 3d DCA 1958).

801.2 READ-BACK OF TESTIMONY

a. Read-back granted as requested:
Members of the jury, you have asked that the following testimony be read back to
you: (describe testimony)
The court reporter will now read the testimony, which you have requested.
OR
b. Read-back deferred.
Members of the jury, I have discussed with the attorneys your request to have
certain testimony read back to you. It will take approximately (amount of time) to
have the court reporter prepare and read back the requested testimony.
I now direct you to return to the jury room and discuss your request further. If
you are not able to resolve your question about the requested testimony by relying
on your collective memory, then you should write down a more specific description
of the part of the witness(es)' testimony which you want to hear again. Make your
request for reading back testimony as specific as possible.
c. Read-back denied:
Members of the jury, you have asked that the following testimony be read back to
you: (describe testimony)
I am not able to grant your request because (give reasons) for denying request).

NOTES ON USE FOR 801, 2

1. In civil cases, the decision to allow read-back of testimony lies within the sound
discretion of the trial court froward County Schoo/ Bd v Ruiz, 493 So 2d 474, 479-480
(Fla. 4th DCA 1986). However, the trial cpy~rt must not tell jurors that they are Rrohibited
from re4uestin~a read-back of testimon rte. lohns~n v, State, 53 So.3d 1003 (Fla. 2010).
2_Any read-back of testimony s#~e~tl~must take place in open court, Transcripts or tapes of
testimony s#~eu+~mus not be sent back to the jury room.
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The Florida Bar News
October 15, 2012

Proposed civil jury instructions
The Supreme Court Committee on Standard Jury Instructions in Civil Cases proposes new
Instruction 301.11and proposes amendments to Standard Jury Instructions in Civil Cases
402.4, 501.5, 501,7, and 502.7. Interested parties have until November 15 to submit
comments electronically to Judge James Manly Barton II, committee chair, at
bartonjm@fljudl3.org, with a copy to the committee liaison, Jodi Jennings.,
jjenning@flabar.org. After reviewing all comments, the committee may submit its proposals
to the Florida Supreme Court,

301.11 FAILURE TO MAINTAIN EVIDEN E OR KEEP A RECORD

a. Adverse inference.

If you find that:

Name of artv~.jlost1fdes~Qyed1 fmutilatedl ~alteredl fconcealedl or otherwise
caused the (describe evidencel~o be unavailable, while it was within ~hisl fherl
Litsl noss~~pn, c~~tod~or control; and~he (describe evidence) would have been
material in declding~he disputed issues in~his c se; then you mav, but are nQ~
required to, infer that this evidence would hav~,been unfavorable to (name of
~artv). You may consider this, to4ether with the gther evidence, in det~rminin~c the
issues of the case.

NOTES ON USE FOR 301.11a

1. This instruction is not intended to limit the trial court's discretion to impose additional or
other sanctions or remedies against a party for either inadvertent or intentional conduct in
the loss, destruction, mutilation, alteration,~concealment, qr other disposition of evidence
material to a cash See, e. q., Go/den Yachts, Inc, v. Ha!!, 920 So.2d 777, 780 (Fla, 4th DCA
2006) •American Hos~rtal~ Management Com2any of Minnesota v. Hettiger. 904 So.2d 547
(Fla 4th DCA z005~Jost v l~,ke/and Regional Medical Center, 844 So 2d 656 (Fla 2d DCA
2003); Nationwide Lift Trucks, Inc v, Smith, 8~2 So.2d 824 (Fla. 4th DCA 2002); Torres v.
Matsushita E/ectric Corp 762 So 2d 1014 (Fla 5th DCA 2000); and Sponco Manufacturing
Inc. v. Alcover, 656 So.2d 629 (Fla, 3d DCA 19951.

Z The inference addressed in this instruction does not rise to the level of a presum tion
Public Health Trust of Dade County v. Valcin~507 So.2d 596 (Fla. 1987), and Instruction
301.11 b.

3. This instruction may.,require modification in the event a factual dispute exists as to which
party or person is responsible for the Ioss of any evidence

b. Burden shifting Presumption.

The court has determined that name of party) had a duty to (maintain (describe
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missing evidence)1 (keep a record of (describe subject matter as to which party had
record keening duty)1._~Name of party) did not fmaintair~(dgscribe missing evidence)1
[orj [keep a record of (describe subject matter as to which party had record ke~pin4
dut

~e~a~se (name of~arty) did not (maintain (describe missin4 evidencell ~orl (keep a
record of (describe subject matter as to which,partv had a record keeping duty)j~ you
should find that,Lname of invoking~arty~ established fhisl fherl Ldescribe applicable
claim or defense) unless (name of oartv) proves otherwi~~ thg grea~~r weight of
the evidente.

NOTES ON USE FOR 301.11b

1. This instruction applies only when~he court has determined that there was a duty to
maintain or preserve the missinc~evidence at issue and the~art~invoking the presumption
has established to the satisfaction of the court that the absence of the missing evidence
hinders the other,~arty's ability to establish its claim or defense See Public Health Trus~2f
Dade County v. Valcin. 507 So,2d 59~(Fla. 1987).

2. This instruction may r~ eauire modification in ~~event a factual dispute exists as to which
party or person is responsible For the loss of any evidence.

402.4 MEDICAL NEGLIGENCE

a, Negligence (physician, hospital or other health provider);

Negligence is the failure to use reasonable care. Reasonable care on the part of a
[physician] [hospital] [health care provider] is that level of care, skill and
treatment which, In tight of all relevant surrounding circumstances, is recognized
as acceptable and appropriate by slmifar and reasonably careful [physicians]
[hospitals] [health care providers]. Negligence on the part of a [physician]
[hospital] [health care provider] is doing something that a reasonably careful
[physician] [hospital] [health care provider] would not do under like
circumstances or failing to do something that a reasonably careful (physician]
[hospital] [health care provider] would do under like circumstances,

[If you find that (describe treatment or procedure) involved in this case was carried
out In accordance with the prevailing professional standard of care recognized as
acceptable and appropriate by similar and reasonably careful [physicians]
[hospitals] [health care providers], then, in order to prevail, (claimant) must show
by the greater weight of the evidence that his or her injury was not within the
necessary or reasonably foreseeable results of the treatment or procedure.]

NOTES ON USE FOR 402,4a

1. See F, S. 766.102. Instruction 402.4a is derived from F, S. 766.102(1) and is Intended to
embody the statutory definition of "prevailing professional standard of care" without using
that expression itself, which is potentially confusing.

2, The second bracketed paragraph is derived from F.S. 766.102(2)(a) and should be given
only in cases involving a claim of negligence in affirmative medical intervention.
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b. Negligence (treaCmenC without informed consent):

[Negligence is the failure to use reasonable care.] Reasonable care on the part of
a [physician] [health care provider] in obtaining the [consent] [informed consent]
to treatment of a patient consists of

(Z J. When issue is whether consenC was obrarned irregularly;

obtaining the consent of the patient [or one whose consent is as effective as the
patient's own consent such as (describe)], at a time and in a manner in accordance
with an accepted standard of medical practice among members of the profession
with similar training and experience in the same or a similar medical community.

(2). When issue is whether sufficient information was given;

providing the patient [or one whose informed consent is as effective as the
patient's informed consent, such as (describe)] Information sufficient to give a
reasonable person a general understanding of the proposed treatment or
procedure, of any medically acceptable alternative treatments or procedures, and
of the substantial risks and hazards inherent in the proposed treatment or
procedure which are recognized by other [physicians] [health care providers] in
the same or a similar community who perform similar treatments or procedures.

NOTE ON USE FOR 402,4b

This instruction is derived from the provisions of F.S. 766.103.

c. Foreign bodies:

[Negligence is the failure to use reasonable care.] The presence of (name of foreign
body) in (patient's) body establishes negligence unless (defendant(s)) proves) by
the greater weight of the evidence that [he] [she] [it] was not negligent.

NOTES ON USE FOR 40Z.4c

1. This instruction is derived from F.S. 766.102(3). The statute uses the term "prima facie
evidence of negligence." The committee recommends Chat term not be used as not helpful
to a jury. Rather, the committee has used the definition of prima facie. See, e, g., State v,
Kah/er, 232 So,2d 166, 168 (Fla. 1970) ("prima facie" means "evidence sufficient to
establish a fact unless and until rebutted").

2. Before this instruction is given, the court must make a finding that the foreign body is
one that meets the statutory definition. See Kenyon v. Miller, 756 So.2d 133 (Fla. 2d DCA
2000).

d.
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j1), Adverseinference.

If you find that:

iName of party) (lost] (destroyed) ~mutilatedl Lltere~] fconcealedl oLgtherwise
caused the (describe evidence) to be unavailable, while it was within this) [her]
jit~] oossessign custody, or control; and the describe evidenced would have I~„een
material In deciding the disuuted issues in this cases then you may, but are not
requirg~! to, infer that this evidence would have been unfavorable to (name of
party). You rr~av consider this, toggther with the other eviden~g, in determining the
issues Qf the ~asg,

NOTES ON USE FOR 40~,4d~1)

1. This instruction is not intended to limit the trial court's discretion to impose additional or
other sanctions Qr remedies against aparty for either inadve ent or intentional conduct in
the Ioss, destruction, mutilation, alteration, concealment,, or other disposition of evidence
material to a case. See, e. a., Golden Yachts, Inc, v, Hall, 920 So.2d 777, 7~Q )Fla. 4t DCA
2006E American Hospitality Mana4ement.,,~ompany of Minnesota v. Hettiger, 904 So,2d 547
(Fla. 4th DCA 2005); Jost v Lake/and Regional Medical Center. 844 So.2d 656 (Fla. 2d DCA
2000; Narionwrde Lift Trucks! Inc v. Smith, 832 So.2d 8Z41FIa. 4th DCA 2002); Torres v,
Matsushita Electric Corv., 762 So.2d 1Q14 )Fla. 5th DCA 20Q0); end Spvnco Manufacturing,.
Inc, v. A/cover, 6S6 So.2d 629 (,Fla. 3d DCA 1995).

2. The inferencesaddressed in this instruction does not rise to the level of a 2resumotion.
Public Health Trust of Dade County v Va/cin, 507 So.2d 596 Fla, 1987), and Instruction
402.4d(2).
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3. This instruction may require modification in the event a factual dispute exists as to which
party or person is responsible for the loss of any evidence

j~). Burden shifting Presumption,

'court has determined that Lame of party) had a duty_to,Lmaintainldescribe
missing eviden~e)1 [keep a record of (describe subiect matter as to which party had
record keeping duty)1. (Name of partyLdid not (maintain (describe missing evidence)1
Lrl [keep cord of (describe subiect matter as to which ~arty had record keening
dut

Because (name ~f~a,r~v,~did not jmaintain (,,~e~cribe missing evidenced [or1Lkeen a
record of (describe subject matter as to which party had a record keeping duty.)], yQN
should find thatLname of invoking oartvl established fhisl ~herl j~escribe a~~licabie
claim or defenseZunless (nam~of party) Droves otherwise by the greater weight of
the evidence.

NOTES ON USE FOR 402,4d(Z)

1, This instruction applies only when the court has determined that there was a duty to
maintain or Qreserve thgmissing evidence at issue and the party invoking the presumption
has established to the satisfaction of the court that the absence of the missing evidence
hinders the other~arty's ability to establish its~laim or defense. See Public Health Trust of
Dade County v. Valcin, S07 So.2d 59( (Fla. 19871.

2. This instru4tion may require modification in the'~event a factual dispute exists as to which
party or person is responsible for the loss of any evidence.

e. Res Ipsa Loquitur:

[Negligence is the failure to use reasonable care.] If you tind that ordinarily the
(irecidentJ [injury] would not have happened without negligence, and that the
(describe the item) causing the injury was in the exclusive control of (defendant) at
the time it caused the injury, you may Infer that (defendant) was negligent unless,
taking into consideration all of the evidence in the case, you find that the (describe
event) was not due to any negligence on the part of (defendant),

501.5 OTHER CONTRIBUTING CAUSES OF DAMAGES

a. Aggravation or activation of disease or defect:

If you find that the (defendant(s)) caused a bodily injury, and that the injury
resulted In [an aggravation of an existing disease or physical defect] [or]
[activation of a latent disease or physical defect], you should attempt to decide
what portion of (claimant's) condition resulted from the [aggravation] [or]
[activation]. If you can make that determination, then you should award only
those damages resulting from the [aggravation] [or] [activation]. However, if you
cannot make that determination, or if it cannot be said that the condition would
have existed apart from the injury, then you should award damages for the entire
condition suffered by (claimant).

NOTE ON USE FOR 501.5a
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This instruction is intended for use in situations in which a preexisting physical condition is
aggravated by the injury, or the injury activates a latent condition. See C. F. Hamblen, Inc.
v, Owens, 172 So. 694 (Fla. 1937). When Instruction 501.5a is ig venF
Instruction 401,12b; Concurring cause~~. is gi~er►necessary. See Hart v. Stern, 824 So.2d
927, 932-34 (Fla, 5th DCA 2002); fluster v. Gertrude &Philip Strax Breast Cancer
Detection Institute, Inc., 649 So.2d 883, 887 (Fla. 4th DCA 1995).

b. Subsequent' injuries/multiple events:

You have heard that (claimant) may have been injured in two events. If you
decide that (claimant) was injured by (defendant) and was later injured by
another event, then you should try to separate the damages caused by the two
events and award (claimant) money only for those damages caused by
(defendant).. However, if you cannot separate some or all of the damages, you
must award (claimant) any damages that you cannot separate as if they were all
caused by (defendant).

NOTES ON USE FOR 501.5b

1. Instruction 501,5b addresses the situation occurring in Gross v. Lyons, 763 So,2d 276
(Fla. 2000). It is not intended to address other situations. For example, see Stuart v, Hertz
Corp., 351 So.2d 703 (Fla. 1977), and E!i Witt Cigar &Tobacco Co. v. Matatics, 55 So.2d
549 (Fla. 1951). The committee recognizes that the instruction may be inadequate in
situations other than the situation in Gross.

2. The committee takes no position on whether the subsequent event is limited to a tortious
event, or may be a nontortious event.

501,7 REDUCTION OF DAMAGES TO PRESENT VALUE

Any amount of damages which you allow for [future medical expenses], [loss of
ability to earn money in the future], [or] [(describe any other future economic loss
which is subject to reduction to present value)] should be reduced to its present money
value and only the present money value of these future economic damages should
be included in your verdict.

The present money value of future economic damages is the sum of money needed
now which, together with what that sum will earn in the future, will compensate
(claimant) for these losses as they are actually experienced in future years.

NOTES ON USE FOR 501.7

1, Designing a standard instruction for reduction of damages to present value is complicated
by the fact that there are several different methods used by economists and courts to arrive
at a present-value determination, See, for example, Delta Air Lines, Inc. v. Age/off, 552
So.2d 1089 (Fla. 1989), and Renuart tumbe~ Yards v, Levine, 49 So.2d 97 (Fla. 1950)
(using approach similar to calculation of cost of annuity); tones &Laughlin Sree/ Corp, v,
Pfeifer, 462 U.S, 523, 103 S.Ct. 2541, 76 L.Ed.2d 768 (1983), and Loftin v. Wilson, 67
So.2d 185 (Fla. 1953) (lost stream of income approach); Beaulieu v. Elliott, 434 P.2d 665
(Alaska 1967) (total offset method); Culver v. Slater BoaC Co., 688 F.2d 280 (5th Cir.
1982), and Seaboard Coast Line Railroad v. Garrison, 336 So.2d 423 (Fla. 2d DCA 1976)
(discussing real interest rate discount method and inflation/market rate discount methods);
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and Bould v. Touchette, 349 So.2d 1181 (Fla. 1977) (even without evidence, juries may
consider the effects of inflation).

2. Until the Florida Supreme Court or the legislature adopts one approach to the exclusion
of other methods of calculating present money value, the committee assumes that the
present value of future economic damages is a finding to be made by the jury on the
evidence; or, if the parties offer no evidence to control that finding, that the jury properly
resorts to its own common knowledge as guided by instruction 501.7 and by argument. See
Seaboard Coast Line Railroad v. Burdi, 427 So,2d 1048 (Fla. 3d DCA 1983).

3 This instruction conflicts with F S 768 77(2)(a)2 and should not be given in medical
r~alpractice cases when a ~ar~y has requested that f,~ture damages be laid in periodic
~yments.

502.7 REDUCTION OF DAMAGES TO PRESENT VALUE

Any amount of damages which you allow for [loss of earnings] [the estate's loss
of net accumulations], [or] [(describe any other future economic loss which is subject to
reduction to present value)] should be reduced to its present money value and only
the present money value of these future economic damages should be included In
your verdict.

The present money value of future economic damages is the sum of money needed .
now which, together with what that sum will earn in the future, will compensate
(claimant) for these losses as they are actually experienced in future years.

NOTES ON USE FOR 502.7

1. Designing a standard instruction for reduction of damages to present value is complicated
by the fact that there are several different methods used by economists and courts to arrive
at a present-value determination. See, for example, De/ta Air Lines, Inc. v. Age/off, 552
So.2d 1089 (Fla, 1989), and Renuart Lumber Yards v, Levine, 49 So.2d 97 (Fla. 1950)
(using approach similar to calculation of cost of annuity); Jones &Laughlin Steel Corp, v.
Pfeifer, 462 U.S. 523, 103 S.Ct. 2541, 76 L.Ed.2d 768 (1983), and Loftin v. Wilson, 67
So.2d 185 (Fla. 1953) (lost stream of income approach); Beaulieu v. Elliott, 434 P.Zd 665
(Alaska 1967) (total offset method); Culver v. S/arer Boat Co., 688 F,2d 2B0 (5th Cir.
1982}, and Seaboard Coast Line Railroad v, Garrison, 336 Sa.2d 423 (Fla. 2d DCA 1976)
(discussing real interest rate discount method and inflation/market rate discount methods);
and Bou/d v, Touchette, 349 So.2d 1181 (Fla. 1977) (even without evidence, juries may
consider effects of inflation).

2. Until the Supreme Court or the legislature adopts one approach to the exclusion of other
methods of calculating present money value, the committee assumes that the present value
of future economic damages is a finding to be made by the jury on the evidence; or, if the
parties offer no evidence to control that finding, that the jury properly resorts to its own
common knowledge as guided by instruction 502.7 and by argument, See Seaboard Coast
Line Railroad v. Burdi, 427 So.2d 1048 (Fla, 3d DCA 1983).

3 This instruction conflicts with F 5 768 77~2~(a~2 and should not be given in medical

malpractice cases when a party has requested that future damages be paid in periodic
payments.
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SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES
Orlando, FL

Orange County Courthouse

July 8, 2010 (1:00 p.m. to 5.00 p.m.)
July 9, 2010 (8:30 a.m. to noon)

1. SPOLIATION UPDATE

The subcommittee is reviewing the status of the law on spoliation, and is
preparing a proposed draft instruction. The proposed instruction will be
presented to the full Committcc at the next meeting (October 2010). Sass will
circulate a case law memo as part of the materials for the next meeting as well.

SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES
West Palm Beach, FL

Palm Beach County Courthouse
October 21, 2010 (1:00 p.m. to 5:00 p.m.)

October 22, 2010 (8:30 a.m. to noon)

1. SPOILATION:

Famer explained. that the Committee previously considered this issue in 2006.

Historically, lawyers and judicial decisions often confuse the terms "presumption" and

"inference." A presumption requires the jury to conclude something. An inference tells

jurors that they may conclude something, but do not have to do so.

In medical malpractice cases, when the defendant fails to maintain medical records,

instruction 402.4d creates a presumption of negligence. instruction 402.4d is based on

Public Heallh Trust of Dade County v• Valcin, 507 So. 2d 596 (Pla, 1987).

Farmer authored the decision in American Hospital Management v. Hettinger, 904 So, 2d

247 (Fla. 4th DCA 2005). In that case, a defendant lost a ladder. The trial court

instructed the jury to presume the defendant was negligent because it destroyed the

ladder. The Fourth District reversed and concluded that the Valcin presumption of

negligence flows from the defendant's statutory duty to maintain medical records. In

contrast, the defendant in Hettinger had no specific statutory or contractual duty to

Appendix C-2



preserve the ladder, At most, the trial court could instruct the jury that they could draw
an inference of negligence from the destruction of the ladder.

In 2006, .Farmer suggested that the committee consider the Hettinger decision and drafted
an instruction for the committee's consideration (Page 87). The committee ultimately

adopted a Valcin instruction for medical malpractice cases. At that time, the committee

did not adopt an instruction on spoliation of evidence or adverse inferences.

Reconsidering this issue, Fulford began with Farmer's prior draft and revised it with red-

lining (Page 97). Sass also proposed an instruction, but Farmer and Brown felt it did not

use sufficiently plain English (Pages 84-$5). Farmer believes that the committee should

adopt an instruction to address spoliation in situations different than Valcin, where the

defendant had a statutory duty to maintain the evidence.

Roth stated that he believes that litigants and courts are struggling with determining the

scope of the judicial function and the jury function in spoliation cases. In Roth's recent

medical malpractice case with a Valcin issue, he took the position that it was a question

for the court whether records had been negligently or intentionally destroyed. It is also

unclear whether the remedy for spoliation in other circumstances is an inference or a

presumption.

Farmer responded that the draft instruction on page 97 addresses the adverse inference

situation, As made clear in Hettinger, the Valcin presumption only applies to medical

malpractice cases where there is a statutory duty to maintain records. Burlington

responded that a statutory duty to maintain records may arise in other circumstances

besides Valcin, for example, corporations may statutory duties to maintain tax records.

There are many different levels of duties to maintain documents that create different

degrees of fault.

Gunn asked the subcommittee to confirm that the case law trcats this as an adverse

inference, rather than a presumption. Gunn also asked the subcommittee to draft

an instruction for those circumstances where the existence of a duty to maintain

evidence is a fact question.

Rath also noted that under Martino v. Wal-Mart Stores, [nc., 908 So. 2d 342 (Fla. 2005),

there is no cause of action for spoliation of evidence in a "first party" claim when another

party to the lawsuit destroys evidence. However, spoliation claims still lie against third

parties. Ingram and Roth observed that the committee may need to draft a separate

instruction to address third party spoliation where anon-party destroys evidence.

Griffin countered that a new instruction for third party spoliation claims is unnecessary.

A third party spoliation claim would simply use the standard negligence instructions,

except for the damages. Farmer agreed.
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Burlington pointed out that this issue arises in many contexts. The Fourth District's

decision in Jordan v. Masters, 821 So. 2d 342 (Fla. 4th DCA 2002), holds that the jury

can draw an adverse inference from a party's failure to produce evidence within his
control. Burlington used an instruction from Jordan found on page 72 of the materials

during the trial in Golden Yachts v. Mall, 920 So. 2d 777 (Fla. 4th DCA 2006). The

instruction did not appear in the published decision in Golden Yachts.

Gunn observed that it the Committee may need to add a note on use that this instruction

is not intended to limit the trial court's discretion to impose sanctions on a party for

destroying evidence. In addition, the Committee may need to note that this instruction

presumes that there is either a contractual or statutory duty to preserve evidence.

Several members suggested plain English revisions. Roth noted that the term "infer" will

not be understandable to all jurors. Vargas suggested finding a simpler term for the

words "obligated" and "implying,"

The committee modified the draft instruction on page 97 as follows:

e. Inference from loss, destruction, or failure to preserve evidence.

A party may be obligated to preserve evidence under an express agreement that it

will be preserved, or by conduct implying that it will be preserved. If you find that:

a. (name of the party) [expressly agreed to] [engaged in conduct implying that [he]~

[she] [it] would] preserve (describe evidence), and

b. ldescribe evidence) was [lost] [destroyed] [mutilated] [altered] [or] [concealed],

while it was within the control of (name of party), and

c. (describe evidence) would have been material in deciding the disputed issues in

Phis case,

then in your discretion you may, but are not required to, infer that this evidence woald

have been unfavorahle to (name of party).

Note on Use

[no changes to note on p. 97]

Gunn directed the spoliation subcommittee to make additional plain English revisions to

this instruction. In particular, the subcommittee should consider using simpler terms than

"infer," "obligated," and "implying." The subcommittee will also research whether the
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case law supports an instruction that a fact question can exist on whether a party has a
duty to preserve evidence. If the case law supports such an instruction, the subcommittee
should draft one. The subcommittee should also draft an instruction applicable to third
party spoliation claims when anon-party failed to preserve evidence. Gunn added Roth
and Burlington to the spoliation subcommittee.

SUPRF,MF, COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES
Tallahassee, FL

First District Court of Appeal
February 10, 2011 (1:00 p.m. to 5;00 p.m.)
February 11, 2011 (8:30 a.m, to 12;00 p.m)

a. Spoliation:

Sass noted the three issues the Spoliation subcommittee looked at (p. 137 of the
materials). Sass then introduced her associate Jennifer Zumarraga (appearing by
telephone), who provided a detailed discussion of research she had done on spoliation
issues and appropriate remedies under Florida law (her memo is on pp. 125-32 of the
materials). After discussing her research, Zumarraga noted that the subcommittee's
proposed adverse inference instruction (p, l39 of the materials) begins with "A party
is obligated to preserve evidence ...." Zumarraga believed this incorrectly implies
that a duty to preserve evidence is required for an adverse inference, Zumamaga also
believed draft No[e on Use 3 is incomplete on what is needed fora Valcin
presumption and likely wrong in limiting the source of the duty to statute.

Barton asked if the subcommittee had arrived at a consensus on appropriate
instructions for spoliation of evidence. Cass said no and that the subcommittee
wanted input from the Committee on whether to expand the current Valcin
presumption instruction (402.4d) in addition to preparing an adverse inference
instruction. The current Valcin instruction applies only to medical malpractice cases
where there is a statutory duty to preserve records. Fulford agreed with expanding
the Valcin instruction, Fulford stated there also needs to be an instruction to apply in
cases where courts try to level [he playing field when evidence is missing, He
discussed his proposed adverse inference instruction (p. 139 of the materials). Barton
commented that the Notes on Use will be critically important in this context because
varying circumstances will require different remedies/instructions; Farmer agreed.

Farmer discussed the importance of the distinction between an inference and a
presumption. Farmer believed that, for a Valcin presumption, there must be a strong
legal duty breached. Farmer believed that intentional destruction of evidence in
litigation should be addressed by the sanction power of the court, while negligent
destruction of evidence may warrant an adverse inference that the evidence would be
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unfavorable.

Artigliere suggested that trial judges should decide what is appropriate and that they
should be given standard instructions for presumptions and inferences to use and
apply depending on the circumstances. He also commented that these issues are
increasing in importance with e-discovery.

Campo noted that all jury decision-making is by inference and that makes an
instruction on an inference huge and essentially a presumption with the voice of the
court. Barton noted that is pari of the sanction to emphasize.

Kest questioned the type of intent needed for such instructions. He discussed an
expert who altered/destroyed evidence as part of the expert's testing and noted that
the expert may have intended [o alter the evidence but did not intend to alter the
evidence in a way adverse to the other side. Fulford stated intent is not the important
issue; the key is leveling the playing field.

Fulford questioned whether a violation of any statutory duty should result in a Valcin
presumption. Artigliere believed al( violations of a statutory duty to preserve should
result in a presumption. He discussed the differences between Florida and federal law
on when a duty to preserve evidence arises: in Florida, a contract, statute, or
discovery request can create a duty to preserve; federal law provides that anticipation
of litigation creates a duty to preserve. Farmer stated that he knows of no case
requiring a Valcin presumption outside the statutory duty context but believes it
should apply to other duties, such as contracts requiring preservation of records.

Artigliere asked if intent to destroy evidence was for the jury or the court to decide.
Barton and Farmer believed it was an issue for the court. Artigliere was unsure. Kest
noted the need for an evidentiary hearing. Roth noted the law in this area is
"squishy."

Roth suggested replacing "infer" with "conclude" in the proposed adverse inference

instruction.

Sass asked if the subcommittee should draft an inference instruction and expand the Valcin

instruction. Barton agreed and again emphasized the importance of the Notes on Use. The

subcommittee will rework the instructions based on the Committee's discussion. Fulford

asked about the scope of the subcommittee's report. Barton said the report should boil

down to the key discussion points and proposals.
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SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES

Tampa, FL
George Edgecomb Courthouse

July 14, 2011 (1:00 p.m. to 5:00 p.m.)
July 1 S, 2011 (8:30 a.m. to 12:00 p.m.)

1. SPOLIATION

Sass, along with her associate Jennifer Zumarraga, discussed the status of the spoliation
instructions being drafted. Sass reported that the focus has been on preparing an adverse
inference instruction; work on the Valcin adverse inference instruction has been tabled
for the moment. With respect to the current draft of the adverse inference instruction (p,
l9l of the materials), Sass indicated that the duty to preserve evidence issue has been
taken out because such duty is not needed to create an adverse inference, only for a
valcin presumption.

Artigliere suggested bracketing the words "lost, destroyed, mutilated, altered,
concealed" in subpart (a) of the draft instruction. Sass agreed and stated that would
be fixed. There was also agreement to remove the "or" between "[her]" and "[its"
in subpart (a).

ingram expressed concern about the lack of a duty to preserve in connection with creating
an adverse inference. Artigliere stated the duty issue was for the court and the law on
that is in flux. He indicated the court wi11 decide what sanction is appropriate for missing
evidence and decide between an inference and presumption where appropriate. Lang
believed Artigliere's explanation should be included in a Note on Use.

Barnett questioned whether the term "unavailable" in subpart (a) of the draft instruction
should be defined. Artigliere believed a definition was unnecessary. Roth suggested
revising it to say "unavailable in whole or in part," After debate, the Committee decided
against defining or revising this portion of the draft.

Kest inquired how the matter would be dealt with when a party's agent was the one who
destroyed evidence. Hinkle stated the law for agents is different. Sass indicated parties
may be liable for their agents. Artigliere believed the use of the word "control" in
subpart (a) of the draft instruction necessarily includes agents.

LaRose believed the last sentence of the draft instruction assumes an inference has been
drawn when it is the jury's prerogative to decide whether it should be drawn. Artigliere
and Costello agreed. At Costello's suggestion, the Committee decided to remove
"inference" and change "af" to "in" in the last sentence of the draft instruction.

Roth questioned whether "infer" should be changed to "conclude" in the second to last
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sentence of the draft instruction. Campo believed "infer" was better for plain English and
softer than "conclude."

Rosenbloum questioned whether the term "material" in subpart (b) of the draft instruction
should be defined? Sass stated the case law actually uses the word "critical" and that
term should be revised accordingly. Kest and Campo noted the big difference between
"material" and "critical." Roth believed some cases use the term "hinder." It was noted
that "hinder" was used in Valcin.

The Committee then discussed revisions to draft Note on Use 1. Roth then questioned
whether draft Note on Use 1 and draft Note an Use 4 were necessary, Lang agreed Note
on Use l was not necessary. The Committee decided to remove draft Note on Use 1,
Barton stated draft Note on Use 4 was. necessary to clarify the law for judges unfamiliar
with it. The Committee agreed with Roth's suggestion to change "created by" to
"addressed in" in draft Note on Use 4. The Committee also agreed with a suggestion
from Artigliere and Sass that draft Note on Use 2 was not necessary and should be
removed.

The revised draft adverse inference instruction, including Notes on Use, now reads:

Inference from loss, destruction, or failure to preserve evidence.

If you find that:

a) (name of party) [lost] [destroyed] [mutilated] [altcrcd) [concealed]
or otherwise caused the (describe evidence) to be unavailable, while it was
within [his] [her] fits) possession, custody or control; and

b) the (describe evidence) would have been critical in deciding the
disputed issues in this case;

then you may, but are not required to, infer that this evidence would have
been unfavorable to (name of party). You may consider this, together with

the other evidence, in determining the issues in the case.

Notes on use:

This instruction is not intended to limit the trial court's discretion to impose

additional or other sanctions or remedies against a party for either

inadvertent or intentional conduct in the loss, destruction, mutilation,
alteration, concealment or other disposition of evidence material to a case.

For example see: Jnst v Lakeland Regional Medical Center, 844 So.2d 656
(Fla. 2"d DCA 2003}; Sponco Manufacturing, Inc, v. Alcover, 656 So.2d 629
(Fla. 3 d̀ DCA 1995); Nationwide Lift Trucks, Inc a Smith, 832 So.2d 824 (Fla.
4~h DCA 2002); Torres v. ,'Matsushita Electric Corp., 762 So.2d 1014 (Fla. Sin
DCA 2000); Golden Yachts, Inc. v. Ha11,.920 So.2d 777, 780 (Fla. 4~h DCA
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2006); and American Hospitality Managerrtenl Company of Minnesota v,
Hettiger, 904 So.2d 547 (Fla. 4~h DCA 2005).

The inference addressed in this instruction does not rise to the level of a
presumption. Public Health Trust of Dade County a Vafcin, 507 So.2d 596
(Fla. 1987); and 402.4 d., FSJI.

Barton stated the revised draft of the adverse inference instruction should be published
and sent up to the Supreme Court. Barton asked Sass and the Subcommittee to now work
on the C~alcin presumption instruction.

SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL}

MINUTES

Coral Gables, FL
Office of Deviahy Labrador Drake Victor Payne & Cabeza

October 20, 2011 (1:00 p.m. to 5.00 p.m.)
October 21, 2011 (8:30 a.m. to 12:00 p.m.)

1. vALCIN INSTRUCTION

Sass submitted her proposed Valcin instruction (pp. 32-33 of the materials) and asked the
Committee for comments. Sass noted that the proposal broadened the instruction beyond
the statutory duty to preserve evidence to now include other sources of a duty to preserve
evidence.

Russo stated that both plaintiffs and defendants can raise the Valcin presumption, so she
suggested that the proposal be revised accordingly. DeMahy agreed, Alternatives in
bracketed language for plaintiff and defendant will be provided.

Gertz inquired when there was a duty to "make" evidence. Sass indicated that language
is from the case law. Russo noted that it may refer to hospitals having a duty to make
records.

Gertz suggested removing "prima facie" from the third sentence of the proposal. Sass
noted that language is from the Valcin case and asked for alternatives. Gertz suggested
"hinders ability to prove. the claim or defense." Russo stated that the jury does not need
to be instructed on whether the court has found that a party's ability to prove its case has
been hindered by missing evidence because that is a court decision. She suggested
removing that third sentence from the proposal; Gertz agreed. Hinkle believed there
should be context for the instruction, which that language provides. The Committee
ultimately concluded that the third sentence of proposal should be removed.
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Sales stated that there may be an incorrect suggestion with this proposal that a party is
limited to a Valcin instruction and not other remedies in circumstances such as this. He
believes a Note on Use should be added to explain that other remedies are available, per
the Supreme Court's Martino decision. Roth observed that this same discussion occurred
with respect to the other spoliation instruction and a Note on Use was added. For the
benefit of the new members, Sass provided background for the Committee's efforts to
revise the spoliation and Valcin instructions. Sales believed the Note on Use added to the
spoliation instruction is perfect and should be added for the Yalcin instruction.

Lang inquired about the appropriate place in the book to include the Valcin instruction —
in the professional negligence section or the chapter for all cases? Barton and Sass
believed both or the latter.

Gertz believed the language in the last sentence of the proposal about "acted negligently"
should be qualified with a description of the tortious conduct — "acted negligently in
(describe tortious conduct)" —otherwise it could be thought to refer to negligence in not
maintaining the records. Gertz also believed a period is needed after that clause and
before "unless (name of defendant) proves otherwise by the greater weight of the
evidence" to create a separate sentence. Gertz suggested something like "unless you find
..." DeMahy suggested using the word "presume" because it is a presumption. Russo
did not necessarily agree with -the proposed separate sentence.

Barton inquired if the first sentence of the proposal (regarding duties to preserve
evidence) is something the jury should be told. DeMahy believed juries should not hear

about duties, as the judge will decide whether a duty exists. Barton thus suggested
moving that sentence to a Note on Use. Roth stated that the subject sentence should also

include a court order as a source of a duty to preserve evidence. DeMahy questioned
whether there are even more bases for the duty; the list is not exhaustive. Sass stated that
a memo was previously provided on the scope of the duties.

DeMahy noted that this proposal concerns a rebuttable presumption, and the jury should
be told it is rebuttable. Hinkle noted that there is an instruction on presumptions.

Lang inquired why the current Valcin instruction is not being used as a starting point if
the goal is to add only additional sources of duty. Sass stated that, based on the case law,
it was her belief that the burden shifting language in the current instruction was incorrect,
Gertz noted that that prior instruction was to presume evidence of negligence was in the
missing evidence, but now it is that negligence is presumed when evidence is missing. '

DeMahy observed that there is a difference between cases where evidence is missing and

a plaintiff cannot prove its case at all (where the presumption applies to the whole case)
and cases where a plaintiff can prove a case but is missing critical evidence (where the
presumption is that the missing evidence is adverse to the spoliating party's case). Sales
noted that the inference instruction makes that distinction and stated that there are more

severe sanctions for more harmful conduct.
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Roth believed there was a need to harmonize the law on medical records and other forms
of spoliation in this instruction. DeMahy and Sass agreed that is where the Committee is
currently at. Barton stated that the Committee is providing choices for trial judges to
choose from in situations of evidence spoliation. The Notes on Use should make that
clear.

The Committee's discussion regarding revisions to Sass's proposed instruction resulted in
the following proposal:

Proposed "[~alcin Presumption" Instruction

d. Failure to make or maintain records:

The court has determined that (name of party) had a duty to maintain
(describe missing evidence). The (name of party) did not [make] [or]
[maintain] (describe missing evidence).'

Because (name of party) did not [make] [or] [maintains (describe the
missing evidence) you should presume that the (name of defendant)
acted negligently in (describe tortious conduct). That means you should
find (name of party) acted negligently unlessname of party) proves
otherwise by the greater weight of the evidence.

The determination of whether there is a "duty" is for the judge,

not the jury. See Valcin, 507 So.2d at 598-99. The Court adopted
the Third DCA's standard regarding arebuttable-presumption,

with one modification: it would only apply where the missing
evidence hindered the plaintiffs ability to prove his prima facie
case. Because the Third DCA held that the judge was to make the
determination of whether there was a duty, that holding remained
unchanged by the Supreme Court's decision.

z The Supreme Court adopted the Third DCA's standard regarding
a rebuttable—presumption, and thus, like the Third DCA opinion, it
approved shifting the burden of proof on the ultimate issue of
negligence. See Valcin (3rd DCA) at 1306 (where defendant
violates its duty to preserve evidence, it "shall have the burden of
proving that the treatment ... was performed non-negligently.");
Valcin (Supreme Court) at 640-601; see also, Martino, (Supreme
Court) (where the loss of evidence hinders a party's ability to
establish a prima (acre case, the Valcin Presumption shifts the
burden of "the underlying tort.")(emphasis added).

Barton asked Sass to go back and revise the proposal per the Committee's discussion. Sass

will consider the issues with the subcommittee.
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SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES

Orlando, FL
Orange County Courthouse

March 8, 2012 (1:00 p.m, to 5:00 p.m.)
March 9, 2012 (8:30 a.m. to 12:00 p.m,)

Instructions Published for Comment

Barton noted the recent publication of the new proposed 201.2 Introduction of Parties (uninsured

motorist addition) and 700 Closing Instructions. carton noted the prior publication of proposals
for 201.2 Introduction of Parties (pro se parties), 301.11 Spoliation, 401.20 Premises Liability,

801.2 Read Back of Testimony, 402.4 (Stuart v. Hertz), Punitive Damages, Model Instructions,

and various Errors &Omissions. Lang believed the next report to the Supreme Court could
include almost all of these pending proposals. Lang suggested sending up the E&0 corrections

soon, as comments repeatedly come in on those. Vargas noted the additional E&0 issue on this

meeting's agenda is critical and should go up soon. Sass noted the spoliation proposal is not

ready to be sent up. Barton directed that a report go up before next meeting; Lang agreed.

NEGLIGENCE SUBCOMMITTEE

i. Va[cin Instruction

Russo noted Sass's Proposed "Valcin Presumption" Instruction discussed at the last
meeting (pp. 9 and 28 of the materials). Russo then distributed a new proposal:

d. Failure to maintain evidence or keep a record

The court has determined that (name of party) had a duty to [maintain
(describe missing evidence)] [keep a record of (describe subject matter as to
which party had record keeping duty)]. The (name of party) did not
[maintain (describe missing evidence)] [or] [keep a record of (describe
subject matter as to which party had record keeping duty)].

Because (name of party) did not [maintain (describe missing evidence)]
(or] [keep a record of (describe subject matter as to which party had a record
keeping duty)], you should find that (name of party) was negligent in
(describe negligent conduct) unless (name of party) proves otherwise by the
greater weight of the evidence.
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Russo noted one issue with the prior proposal was its use of "[make] [or] [maintain]"
records, She believed that language came from Yalcin, She suggested using only
"maintain." She also omitted the prior proposal's express reference to a presumption.
She believed it best to just tell jurors you should find negligence unless the party
proves otherwise, The Negligence subcommittee has not yet considered Russo's new
proposal

Barnett believed the second paragraph of Russo's proposal does not account for
scenarios where a plaintiff loses his/her original MRI records — is the presumption
that they are normal? Barton stated he has seen the issue arise but has not had a
request fora Valcin instruction. Barnett noted a situation where surgery was
performed before a compulsory medical examination, destroying evidence of the pre-
surgical state of the plaintiff. Sales believed this distinction was addressed at the last
meeting —Martino states that there are different remedies available besides a Valcin
instruction. Artigliere said the issue was whether there was a duty to preserve that
evidence; if not, there is no problem with failing to preserve it. But if there is a duty,
and the evidence was negligently lost, there may be a remedy, but that it outside of
Valcin. The case law appears to mix up spoliation and failure to preserve. The
difficult question would arise where a nurse misses one vital sign check of many.

Barton inquired where this instruction fits in the reorganized book. The current
Valcin instruction is found in 402.4d —medical negligence. The goal of the new
proposal is to make the instruction more general to fit other situations, thus it was
probably best to find a new place for it in the book. Ingram believed it should not be
included as a preemptive instruction. Barton believed it could go in the Evidence.
section 300, as the new spoliation instruction is going to be 301.7.

Artigliere questioned why the proposal references negligence if it is supposed to be
generally applicable. Barnett agreed it should not be limited to negligence. Artigliere
questioned the other remedies available to a judge in addition to such an instruction.
He suggested a note on use that the instruction should be used only when there was a
duty and the presumption is appropriate, as opposed to other remedies; the remedy is
supposed to meet the conduct. Russo suggested removing "was negligent in" from
the second paragraph and replacing with a parenthetical "(describe appropriate
presumption)",

Sass asked to go back and revisit these issues with the subcommittee. Barton asked
the subcommittee to provide a final recommended proposal for the next meeting,.
including notes on use, Ingram inquired if the goal was a new Valcin or a new
presumption instruction. Sass noted that the Valcin instruction needed to be tweaked,
which led to the other proposal. Sass will take it back to the subcommittee and bring
a final proposal to next meeting.

Farmer noted that Valcin is limited to hospital record cases, so "keep" and "maintain" are not

alone, because in Valcin there was a duty to "make" or "create" the record, which was not done.
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Farmer believed "keep" points in the direction of already in existence, Artigliere noted the
advent of digital records makes this issue very important.

PROFESSIONAL MALPRACTICE

Koper comment on medical malpractice damages on the verdict form

Koper believed the standard instruction requiring reduction of future economic
damages to present money value on the verdict form may conflict with section
768.77(2)(x)(2), Florida Statutes, on periodic payment of damage awards. The
periodic payment provision allows defendants to pay on a periodic basis after
judgment, under certain conditions. Lang has dealt with the issue, and the verdict
must come in gross numbers, not reduced, with the number of years, and the judge
must then work backwards — it is cumbersome. Russo suggested a note on use for
when a defendant wants this procedure, as it is seldom used. Hinkle noted that
plaintiffs and defendants can ask for it. Barton asked if it is limited. Roth said the
statute is limited to medical malpractice cases. Rosenbloum noted that, read literally,
the statute requires a gross amount verdict in each medical malpractice case. Hinkle
agreed a note on use may be best, as no one really uses this provision and there is thus
no need for a standard instruction. Roth noted. problems with how ajudge will apply
the statute with conflicting evidence. Kest believed the note on use must be clear that
it will affect the verdict form and to plan accordingly. Barton noted. that section
768.77 is unequivocal on what must be done and what must be on the verdict form;

but if no one requests it, it is not a problem. The issue arises when this procedure is
requested. Rosenbloom agreed the best thing is to alert the bench and Bar and allow
them to handle it. Barton inquired whether this should be done in the standard
instructions or the verdict form. Kest and Russo believed both. Rosenbloom

believed the note should go with the reduction to present value instruction — 501.7
and 502.7. Roth was not sure anything is needed; if people want to use this
procedure, they should bring it to the court and make their proposal; that is especially
true because no Committee member has ever faced the issue and there is no appellate
guidance. Hinkle noted that defendants are really reluctant to use it, especially

insurers. Ingram questioned whether the Committee has an obligation to provide a
note on use. Barton asked how long the provision has been in effect; Roth answered
since ]986. bang believed a note may be helpful but was fine not adding one. Russo
believed a note may be helpful, if properly worded to address the circumstance.
Artiglierc noted that the lawyer inquiring has an issue, and further noted that some
judges may stick to the standard (mistakenly) if a note is not there directing them that
this could be a proper thing to do in certain circumstances. Russo agreed. Sales
observed that plaintiffs and defendant-insurers really never want to use this
procedure. Even so, Ingram still believed a note is appropriate. The note would say

that if these procedures are employed by the parties, the reduction to present value

instruction may be inapplicable. Dukes, Roth, and Fox believed it is so obscure that

no note is needed. Artigliere suggested a note be drafted to allow the Committee to
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consider whether it is necessary. At Barton's suggestion, Roth will look into the
legislative history of the subject statute. The subcommittee will then draft a note
on use for the Committee to consider at the next. meeting. Barton noted that it is
perfectly acceptable for the Committee to do nothing if that is the general wisdom,

SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES

Tampa, FL
Hillsborough County Edgecomb Courthouse

July 12, 2012 (1:00 p.m: to 5:00 p,m.)
7uly 13, 2012 (8:30 a.m. to 12:00 p.m.)

a.
Reports to Florida Supreme Court

Lang stated that two reports are ready to be submitted to the Florida Supreme Cour[. One is the

Errors &Omissions report, which Lang would like to send through for quick approval without

being held up by other substantive proposals. The report will include the E&O revisions

published for comment on October 1, 2011 and April l5, 2012. The second report will send up

proposals regarding instructions 201.2 (introducing pro se parties), 80l ,2 (read back of

testimony), 201.2 (uninsured motorist addition), and 700 (deleting portion of closing instruction}.

Lang noted the Committee is still working on the Stuart v Hertz, premises liability, and

spoliation proposals. Although the adverse inference spoliation proposal has been published for

comment, it is being held back to be reported along with the revised Valcin instruction being

worked on by the Committee.

* * w~

2. NEGLIGENCE SUBCOMMITTEE

a. Valcin Instruction

Barnett directed the Committee to the new proposed Valcin instruction (p, 31 of the

materials):

301.11 FAILURE TO MAINTAIN EVIDENCE OR KEEP A RECORD

The court has determined that (name of party) had a duty to (maintain (describe

missing evidance)~ [keep a record of (describe subject matter as to which party had

record keeping duty)]. The (name of party) did not [maintain (describe missing

evidence)] [or] [keep a record of (describe subject matter as to which party had record

keeping duty)].
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The (name of party invpking presumption) has established to the satisfaction of the
court that the absence of (describe missing evidence) hinders (name of invoking

party's) ability to establish [hisj [her](describe applicable claim or defense),

Because (name of party) did not [maintain (describe missing evidence)] [or] [keep a

record of (describe subject matter as to which party had a record keeping duty)], you

should find that (name of invoking party) established [his] [her] (describe applicable

claim ar defense)] unless (name of party) proves otherwise by the greater weight of

the evidence.

NOTE ON USE FOR 301.1 ]

This instruction applies only where the Court has determined that there was a duty to

maintain or preserve the missing evidence at issue.

Barnett then turned the discussion over to Sass. Sass directed the Committee to the Yalcin

proposal discussed at the last meeting (p. 7 of the materials):

d. Failure to maintain evidence or keep a record

The court has determined that (name of party) had a duty to (maintain (describe

missing evidence)] (keep a record of (describe subject matter as to which party had

record keeping duty)]. The (Warne of party) dId not [maintain (describe missing

evidence) [or] keep a record of (describe subject matter as to which party had record

keeping duty)].

Because (name of party) did not [maintain (describe missing evidence)] [or] [keep a

record of (describe subject matter as to which party had a record keeping duty)], you

should find that (name of party) was negligent in (describe negligent conduct) unless

(name of party) proves otherwise by the greater weight of the evidence.

Sass stated that the current proposal added the second paragraph, removed the reference to

negligence to be more plain English, and added a Note on Use, Zumarraga stated the second.

paragraph (hinder language) was added because it is a requirement of Valcin, and the

negligence reference was removed to make the instruction broader than just negligence

claims.

Sass referenced a new Second DCA case Osmulski v. Oldsmar Fine Wines that addressed

spoliation issues. Artilgiere observed that Osmulski was a premises liability case. The

def'endant's representative watched the video of the slip-and-fall but then destroyed it, which

the plaintiff claimed was spoliation because the business should have reasonably anticipated

litigation. Artigliere noted that the spoliation occurred before the litigation commenced and

there was thus no duty to preserve the evidence under Florida law. Artigliere also pointed out

arguable dicta in the case stating that the plaintiff could have sent a written request to

preserve, which may have changed the outcome. He further noted the court's discussion of a

potential need for legislation in the area, Sass and Artigliere do not believe O,smulski should

require changes to the Yalcin proposal.

Sass believes the current proposal is ready to be submitted. Barnett agreed. Barton asked

Sass to read the proposal as a final test of its readiness to be submitted. After the read-
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through, the Committee decided to remove "the" before the pally names in the first and
second paragraphs. Dukes suggested using parallel language, changing "name of party
invoking presumption" to always be "name of invoking party."

Burlington questioned the phrase "to satisfaction of the court" in the second paragraph. He
su~ested "has established." Barnett analogized it to directed verdict instructions. Barton
stated that normally the instructions do not explain why they are being given; Costello

agreed. Barnett agreed with removing "to the satisfaction of the court." Dukes suggested
removing the whole second paragraph. Sass suggested making the second paragraph a Note
on Use instead, since the language is straight from Valcin, Burlington also noted that it is a
comment on the evidence, brings more emphasis to the hindrance issue than needed, and may

result in confusion. He thus agreed with removing that paragraph. Barton observed that the
paragraph is telling the jury from the court that the spoliating party did something bad.

Zumarraga agreed that the second paragraph could be removed but that it should be a Note on

Use because it is a requirement of Valcin.

Sales asked for the source of the presumption language at the end of the last paragraph,

Zumarraga noted the language it is straight from valcin.

Artigliere questioned whether the proposal applies to situations where a record was not

created, in addition to situations where a record that was created was not kept. Dukes noted

that not creating the record was Valcin's facts, which required the presumption. Sales stated

that Va[cin applies when there is an inability to prove a case because of spoliation. He

believed intent to spoliate is irrelevant. Roth believed the situation where the whole record is

lost is Valcin, but missing a few entries on the record is not f~alcin and should not shift the

burden. Sass suggested using the second paragraph of the proposal as a Note on Use to

address these issues. Sales suggested adding it to the proposal's current note. The

Committee agreed.

Sales questioned whether the different types of presumptions (bubble bursting or burden

shifting) are covered by this proposal. Dukes believed Valcin instructions apply when the

court determines that the burden must be shifted.

aarton asked if cases should be cited in the proposed, revised Note on Use, Artigliere

suggested citing Valcin; Hinkle agreed. It will be added to the Note.

Roth suggested taking a step back to the initial purpose for the Committee revising the Valcin

instruction. currently in the book, He believed the intent was to broaden the instruction to

cover different situations. Sass agreed, but noted that, in revising, it became apparent that the

current instruction (402.4d) is not accurate. Barton read the current Valcin instruction in the

book, which all agreed is narrow.
Viz:

Sales discussed how there is a difference between an adverse inference instruction (where the

judge tells the jury that it can infer that lost evidence is adverse to the spoliating party) and a

burden shifting presumption. Different facts require different sanction remedies. Lang noted

that an adverse inference instruction has been prepared and ready to submit to the Florida

Supreme Court. Lang observed that there is probably a need for a discussion about which

type of sanction instruction applies to a particular case. Artigliere suggested that the judge
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wi11 decide which instruction to give based on the magnitude of prejudice; if the missing
evidence destroys a party's ability to prove its case, the presumption instruction should be
used. Sales agreed the test is whether the missing evidence hinders the other side's ability to
make a case before the presumption instruction is given.

Sales, Artigliere, and Lang discussed the source of the duty to preserve and how that factors
into the analysis of which sanction instruction should be used. It was noted that Valcin
concerned a statutory duty. Artigliere noted that the duty to preserve issue is unique in
Florida, which dots not recognise a duty to preserve evidence upon only anticipation of
litigation, He further noted that law probably may not be keeping up with modern electronic
evidence realities. LaRose noted that the remedy may depend, in part, on whether the

spoliation was negligent or intentional; the extent of the remedy may be based on the

culpability of conduct. Sales noted that the Osmulski case focuses on the absence of a

statutory duty to preserve as the trigger for when the presumption is used as opposed to an

inference. Lang noted that the historical thinking was to limit presumption instructions
except when clearly called for. Artigliere reiterated his belief that the matter should be left to
the discretion of the trial judge to determine whether to giva a presumption or inference

instruction depending on the facts of the case.

Burlington noted that Florida law on duties to preserve is unclear. He believed Yalcin is only

based on a statutory or regulatory duty and not a contractual one. He has seen cases where

lawyers are allowed to argue inferences in the absence of an instruction. When there is an

arguable duty, other than statutory or regulatory, then courts will give an inference

instruction. Hinkle noted that a party should only get a presumption instruction if the party

cannot proceed without the missing evidence.

Barton stated that spoliation proposals being worked on should become instructions 301.1 la

(inference) and 301.1 lb (presumption),

Sales noted it is a hard line to draw when you get the inference instruction and when you get

the presumption instruction. He suggested a Nole on Use for the presumption instruction that

hindering the party's ability to proceed is a prerequisite to the presumption burden-shifting

instruction. Roth believed the line is drawn at, if the missing evidence hinders a party's

ability to proceed, the burden-shifting instruction is given; if the missing evidence is

important (makes a difference and something the jury needs to know), the inference

instruction should be given.

Lang asked if it was a good idea to publish both proposals (inference and presumption)

together, even though the inference instruction has already been published. Barton and others

believed it was a good idea. The Committee also agreed the title for the Valcin instruction

should be "burden shifting presumption" while the other instruction should be titled "adverse

inference." Ingram moved to approve the revised Valcin instruction as 301.11b and to

publish it with the previously-published inference instruction as 301.11 a. Roth

seconded the motion. The motion carried with one dissent.

Hinkle asked if the Committee should leave the old Valcin instruction in the book for medical

malpractice cases. Sales believed the revised one can be used for medical malpractice cases

and all others. Dukes believed there may be confusion if the medical malpractice Valcin
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instruction in 402.4d is not removed. Fox suggested taking the current Valcin instruction out
of the medical malpractice instructions and kcpt all together in a separate, discrete location;
Sales agreed. Dukes suggested removing the old Valcin instruction entirely, Lang agreed it
would be confusing to have two Valcin instructions in the book. Sass noted the old Yalcin
instruction was erroneous anyway. Artigliere suggested repeating the new Valcin proposal in
both places — 402.4d and 301.1 1 b. Ingram noted that if only 301.1 lb is put in 402.4d, that

may suggest that you do not get the inference instruction in medical malpractice cases. Sales

stated the language should be the same for all scenarios. Barton noted that a factual issue is

built into the current Yalcin instruction in 402.4d, where the jury may need to decide if the

evidence was spoliated. Artigliere believed the instruction should be replicated in 301.1 lb

and 402.4d, rather than a direction in 402,4d to go see 301.1 l b. Sales moved to replace

402.4d with 301.11b; Barnett seconded. Ingram proposed a.modified motion to replace

402.4d with both 301.11a and 301.11b to be 402.4d(1) and 402.4d(2). The Committee

unanimously approved the modified motion.

Artigliere re-raised the issue of who decides whether a record has not been maintained. Sales

does not believe that issue will arise, as it is always clear if evidence existed or did not exist.

Ingram noted a case where the question of the existence of the evidence was raised.

Artigliere suggested a Note on Use to the new proposal that there may be a factual issue of

whether the evidence exists. Sales proposed the following Notc to cover the scenario: "This

instruction may require modification in the event a factual dispute exists as to which party or

person is responsible for the loss of any evidence." Artigliere agreed it should go with all of

the spoliation instructions. The Committee agreed.

The Committee approved the following spoliation of evidence proposals to be 301.11a &

301.11b and 402.4d(1) & 402.4d(2):

[301.11] [402.4d] FAILURE TO MAINTAIN EVIDENCE OR KEEP A RECORD

[a.] [(1).] Adverse inference.

If you find that:

(Name of party) [lost] [destroyed] [mutilated] [altered] [concealed] or otherwise

caused the (describe evidence) to be unavailable, while it was within [his] [her]

[its possession, custody, or control; and the (describe evidence) would have been

material in deciding the disputed issues in this case; then you may, but are not

required to, infer that this evidence would have been unfavorable to (name of

party). You may consider this, together with the other evidence, in determining

the issues of the case.

NOTES ON USE FOR [301.1 la] [402.4d(1)]

1. This instruction is not intended to limit the trial court's discretion to

impose additional or other sanctions or remedies against a party for either

inadvertent or intentional conduct in the loss, destruction, mutilation, alteration,

concealment, or other disposition of evidence material to a case. See, e.g., Golden

Yachts, Inc. v. Ha!!, 920 So.2d 777, 780 (Fla. 4th DCA 2006); American Hospitality

Management Co►npany of Minnesota v. Hettiger, 904 So.2d 547 (F1a. 4th DCA
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2005); Jost v Lakeland Regional Medical Center, 844 So.2d 656 (Fla. 2d DCA
2003); Nationwide Lijt Trucks, Inc v. Smith, 832 So.2d 824 (Fla. 4th DCA 2002);
Torres v. Matsushita Electric Corp., 762 So.2d 1014 (Fla. 5th DCA 2000); and
Sponco Manufacturing, Inc. a Alcover, 656 So.2d 629 (Fla. 3d DCA 1995).

2. The inference addressed in this instruction does not rise to the level of a
presumption. Public Health Trust ojDade County v. Valcin, 507 So,2d 596 (Fla.
1987), and Instruction [301.11b] [402.4d(2)].

3. This instruction may require modification in the event a factual dispute
exists as to which party or person is responsible for the loss of any evidence.

[b.] [(2).J Burden shifting presumption.

The court has determined that (name of party) had a duty to maintain (describe

missing evidence)] [keep a record of (describe subject matter as to which party

had record keeping duty)]. (Name of party) did not [maintain (describe missing

evidence)] (or] [keep a record of (describe subject matter as to which party had

record keeping duty)].

Because (name of party) did not [maintain (describe missing evidence)] [or] [keep

a record of (describe subject matter as to which party had a record keeping

duty)], you should find that (name of invoking party) established [his] [her]

(describe applicable claim or defense)] unless (name of party) proves otherwise by

the greater weight of the evidence.

NOTES ON USF. FOR [301.11b] [402.4d(2)]

1. This instruction applies only when the court has determined that there

was a duty to maintain or preserve the missing evidence at issue and the party

invoking the presumption has established to the satisfaction of the court that the

absence of the missing evidence hinders the other party's ability to establish its

claim or defense. See Public Health Trust of Dade County a Valcin, 507 Sold 596

(Fla. 1987).

2. This instruction may require modification in the event a factual dispute

exists as to which party or person is responsible for the loss of any evidence.

b. Stuart v. Hertz

Barnett directed the Committee to the current proposed Stuart v. Hertz instruction and Note

on Use (p. 28 of the materials):

501.5 OTHER CONTRIBUTING CAUSES OF DAMAGES

[version published in the Florida Bar News October 1, 2011]

[underlined text added after 5/29!12 subcommittee conference call

* * ~

c. Subsequent injuries caused by medical treatment:

Appendix C-20



If you find that (defendant(s)) caused [loss] [injury] (or] [damage] to
(claimant), then (defendant(s)) [is] [are] also responsible for any additional [loss]
[injury] [orb [damage] caused by medical care or treatment reasonably obtained
by (claimant).

NOTE ON USE FOR SO1.Sc

This instruction is intended for use in cases involving additional injury caused by

subsequent medical treatment, See, e.g., Stuart v. Hertz Corp., 351 So.2d 703 (Fla.
1977); Pedro v. Baber, 83 So.3d 912 (Fla. 2d DCA 2012); Tucker v. Korpita 77 So.3d
716. 720 fFla. 4th DCA 2011); Nason v. Shafranski, 33 So.3d 117 (Fla. 4th DCA

2010); Dungan v. Ford. 632 So.2d 159 (Fla. 1 st DCA 1994).

The subcommittee's debate concerned the Note on Use. Some subcommittee members felt

more cases should be cited (as in the proposal above); some felt only Stuart v. Hertz should

be cited. Artigliere asked if the law in this area is developing. Barnett said cases are being

released construing and extending Stuart, and that is why she advocates (with Russo) for not

citing any cases other than Stuart. Artigliere asked if the language of the proposed

instruction is straight from Stuarl or from the other cases cited. Barnett said the instruction is

not from the language of Stuart.

Lytal noted that the law in this area is developing beyond medical malpractice and the

proposed instruction covers the developing taw and accurately states it. Dukes disagreed,

stating the proposed instruction does not include negligence aspects of the subsequent

treatment. Lytal does not believe negligence is required, Barnett cited Dungan, which she

stated involved negligence in performing the subsequent surgery. But thereafter, Barnett

stated, the cases do not appear to require negligence in the subsequent medical treatment.

Lytal and Dukes noted that the key to Stuart v. Hertz is acting reasonably in obtaining

treatment. The question is whether the subsequent medical treatment had to be negligent or

just that it caused injury. Hinkle stated that the current instruction tracks the law and should

be used until the Florida Supreme Court undertakes to review the situation.

Rosenbloum noted that this issue has been discussed numerous times. He does not believe

the Committee should revisit the instruction. The only issue at hand is whether to add the

additional cases to the Note that are underlined in the proposal. Barnett agreed that the only

issue at hand is the Note. on Use, but she also believed the instruction should be revisited

because it is not accurate in her opinion. Dukes agreed. Roth noted the subcommittee

addressed the issue again and voted to leave the instruction as is.

Rosenbloum moved to include the additional citations to Pedro, Tucker, and Dungan in

the Note; Fox seconded; the Committee approved by a 15 to 3 vote, A question was

asked whether the revised Note would need to be republished. Jennings was unsure. Barton

did not believe there was a need to republish the revised Note; the Committee agreed.

Rosenbloum asked when the proposal will be submitted to the Florida Supreme Court,

Committee members noted a current need for the instruction, as it is coming up in many

contexts. Lang said he will prepare a report to the Court, but he and Jennings noted there

will likely be a need for a minority report. Jennings will send Lang an example of how a
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report would look with a minority position set forth in the report's narrative. Artigliere

sees value in setting forth the minority position for the Court. Barnett noted there are minority

views on both the instruction and the Note on Use. Rosenbloum noted a minority view about the

need for a Note on Use that the instruction does not apply when the issue is the reasonableness of

seeking out the treatment.

NEGLIGENCE SUBCOMMITTEE

Wainer Letter Re ardinQ 401.12b and SO1.Sa

Barnett stated that former Committee member Alan Wagner sent a letter (pp. 29-30 of the
materials) stating his belief that, if instruction SOI .Sa (aggravation or activation of disease or

defect) is given, it must be accompanied by instruction 401.12b (concurring cause).

Barnett reported that, when the subcommittee discussed Wagner's letter, Lytal noted his

belief that there is a larger issue with the language of instruction 501.Sa and its Note on Use.

Lytal described the scenario put forth by Wagner, where the plaintiff had a preexisting

condition (weak bones) caused by osteoporosis. The plaintiff sustained a T-12 burst fracture

from an accident. The accident did not aggravate or activate the osteoporosis. Wagner stated

in his letter that SOI.Sa did not apply because the accident did not aggravate an existing

disease or activate a latent disease or defect. Lyta] stated that he believes there does not need

to be aggravation of the cause of the condition (osteoporosis), just aggravation of the

condition (weak bones). So, he believes the language should be revised to accord with

aggravation of the preexisting condition. He also does not believe the aggravation is just

physical, but can be emotional, as well. Roth explained why he believed the current language

is appropriate, but asked if there are instructions for explaining the "eggshell plaintiff

doctrine to the jury. Barnett stated her belief that 50].5 covers that scenario,

Barton noted that the issue raised by Wagner was whether the Note on Use for SOl.Sa is

backwards and should be flipped. It currently states that SO 1.Sa should be given whenever

40l .12b is given, but he believes it should state that 401.12(b) should he given whenever

SO l.5(a) is given. Lang and Rosenbloum agreed with Wagner. Roth moved; Artigliere

seconded; and the Committee unanimously approved Wagner's proposed revision to the

Note on Use for 501.5a to state: "Where instruction 501.5(a) is given, instruction

401.12(b}, Concurring Cause, is necessary."

PROFESSIONAL MALPRACTICE

Koper Comment on Medical Malpractice Dames on the Verdict Form

Roth directed the Committee to a proposed Note on Use (p. 33 of the materials) to

instructions 501.7 and 502.7 (reduction of damages to present money value) to address the

situation where a party requests periodic payments under section 768,77(2)(a)(2), Florida

Statutes:
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it is noted that this instruction may conflict with §768.77(2)(a)(2), Fla. Stat., in medical

malpractice cases where a party has requested that future damages be paid by periodic

payments. No standard instruction or statute has been adopted as this statute is seldom

used.

Rosenbloum asked if the language should be stronger than "may conflict." Roth agreed

"conflicts" should be used. Artigliere agreed and suggested revising to:

This instruction conflicts with F.S. 768.77(2)(a)2. and should not be given in

medical malpractice cases when a party has requested that future damages be

paid in periodic payments.

Hinkle moved to approve Artigliere's proposal; many seconded; unanimously approved

by the Committee as an additional Note on Use for instructions 501.7 and 502.7.
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MEMORANDUM

TO: Jury Instruction/Spoliation Committee

FROM: Cynthia N. Sass, Esq.

DATE: 06/22/2010

RE: Florida Law Regarding Jury Instructions for Spoliation of Evidence

ISSUES

What standards does Florida state case law set forth for providing jury instructions

regarding spoliation of evidence?

What standards does Florida federal case law set forth for providing jury instructions

regarding spoliation of evidence?

FLORIDA STATE SPOLIATION CASE LAW

The. leading Florida state law case on jury instructions for spoliation is the Florida

Supreme Court's decision inMarh'no v, Wal-Mart Stores, Inc., 908 So,2d 342 (Fla. 2005). The

Court held that where there is evidence that afirst-party intentionally destroys, loses, or

misplaces evidence, a trial court may use sanctions listed in Florida Rule of Civil Procedure

1.380(b)(2) and/or an instruction allowing a jury to draw a negative inference from the absence

of the evidence. If evidence is lost due to negligence, and the lost evidence hinders a plaintiff's

ability to establish a prima facie case, then a rebuttable presumption which shifts the burden of

proof may be applied, The rebuttable presumption is not overcome until the trier of fact

believes the presumption has been overcome by whatever degree of persuasion is required by

the substantive law of the case. Unfortunately, neither the Martino case nor the case law it

cites explains what the phrase "whatever de~ee of persuasion is required by the substantive

~ Thanks to James W. Jones of the Law Offices of Cynthia N. Sass, P.A. for his assistance in the prcpazation of

these materials.
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law of the case" means. If anyone knows of any case law that explains this phrase or has

experience with what this phrase means, please share it with the group.

The following is a summary of the pre and post-Martino Florida case law on jury

instructions regarding spoliation of evidence.

Pre-Martino Florida Case Law On Spoliation of Evidence

Public Health Trust of Dade County v. Valcin, 507 So. 2d 596 (Fla. 1987) The Florida
Supreme Court reviewed the issue of spoliation of evidence in a medical malpractice case.
Gregoria Valcin and her husband brought a negligence action against a public hospital after the
patient suf'Fered a ruptured tubal pregnancy a year and a half after the hospital has performed a
procedure upon the patient that was supposed to prevent tubal pregnancies. The hospital was
unable to produce an operative report that was supposed to be completed by Valcin's surgeon
that would have assisted Valcin's expert in deternuning if the surgery was negligently
performed. The court held in the "extremely raze instances that the evidence establishes an
intentional interference with a party's access to critical medical records, a wide range of
sanctions are available to the trial court under Florida Rule of Civil Procedure 1,380(b)(2)
(citations omitted.) Further, a jury could well infer from such a finding that the records would

have contained indications of negligence". Id. of 599.

The court further held, however, that if medical records were unavailable due to an adverse

party's negligence, a rebuttable presumption could apply. However, before applying the
rebuttbable presumption, the court held that a plaintiff musl first prove to the court that the

absence of the records will hinder his ability to establish a prima facie case, Id. at 599. Ones

that is established, a rebuttable presumption, "as recognized in section 90.302, Florida Statutes,
affects tha burden of proof, shifting the burden to the party against whom the presumption

operates to prove the nonexistence of the fact presumed. When evidence rebutting such a

presumption is introduced, the presumption does not automatically disappear, It is not
overcome until the trier of fact believes that the presumed fact has been overcome by whatever
degree of persuasion is required Uy the substantive law of tha case." Id. at 600,

Jordan: v. ~Ylasters, 821 So. 2d 342 (Fla. 4 h̀ DCA 2002) The Fourth DCA declined to use the
Vcrlcin rebuttable presumption in a se~cual battery case brought against a reverend by the

guardian of an incompetent. The victim accused the reverend of sexual abuse but later
recanted. The recantation was recorded on audiotape and also allegedly recorded on videotape.
During discovery, the church could not produce the alleged videotape recording. Zhe trial
court gave the following jury instruction regazding the video tape based on Valcrn:

"where a party fails to produce evidence within his control, an adverse inference

may be drawn that the withheld evidence would be unfavorable to the party

failing to produce it."

Id. at 346.
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The Fourth DCA found that the trial court erred in providing this instruction because (1) the
absence of the video tape did not impair the victim's ability to prove his prima facie case since
thc victim could still testify about his recantation and there was an audio tape of it, (2) the trial
court had failed to determine if the video tape ever truly existed, and (3) while lawyers are free
to make adverse inference arguments in their closing statements about evidence, a court
interferes with the province of the jury when it instructs the jury as to what facts it can find.
Id. at 347. The court further found that the Valcin rebuttable presumption which shifts the
burden of proof implements the public policy of ensuring that adequate notes of medical
operations be kept, a public policy consideration that was absent in this case. Id.

Martino v. Wal-Mart Stores, 835 So, 2d 1251 (Fla. 4~' DCA 2003) The Fourth DCA addressed
the issues of adverse inferences that could be drawn from the spoliation of evidence. Martino
was a Wal-Mart customer who sued Wal-Mart because she was injured by a faulty shopping
cart. Despite Martino instructing the store manager to preserve the shopping cari and video
surveillance tape, Wal-Mart failed to preserve this evidence. Martino's counsel asked the trial
court for a jury instruction that Wal-Mart's failure to produce the shopping cart created an
inference that evidence of the cart's condition would have been unfavorable to Wal-Mart.
Martino's counsel also cited the Valcin decision for the proposition that Wa1-Mart's failure to
produce the cart created a rebuttable presumption of negligence and requested such a
presumption be applied by the trial court. The trial court rejected both requests and directed a
verdict in favor of Wal-Mart. On appeal, Martino's counsel argued that a directed verdict was

improper in light of the destroyed evidence, The Fourth DCA first noted that the Valcin
presumption of negligence instruction was predicated upon the healthcare provider's failure to
maintain required medical records. However, unlike the L'alcin presumption of negligence, the
Fourth DCA held that "the adverse inference concept is not based on a strict legal "duty" tv
preserve evidence. Rather, an adverse inference may arise in any situation where potentially

self-dama{;ing evidence is in the possession of a party and that party either loses or destroys the
evidence." Given that an adverse inference regarding the missing cart and video may have led
a jury to find for Martino, the Fourth DCA found she was entitled to a new trial. However, the
Fourth DCA did not find that Martino was entitled to an adverse inference jury instruction.
Instead, the court held that while counsel is free to make 'arguments concerning the adverse
inference created by Wal-Mat1.'s failure to produce the shopping cart and videotape, a jury
instruction on this matter is not appropriate." Id. at 1257, fn 2.

Palmas Y Bambu v, E.I. Dupont Nemours &Company,. Inc., 881 So.2d 565 (Fla, 3 d̀ DCA
2004) The Third DCA found that the use of a valcin rebuttable presumption jury instruction
was not proper in a negligence case brought by nurseries against fungicide marnifacturer
DuPont for a defective fungicide that damaged plants, "Ilse trial court issued the following
adverse jury instruction regarding Dupont's missing fungicide test results:

The Court has determined that DuPont performed tests using $enlate DF and

Benlatae WP on ornamental plants at Monte Vista, Costa Rica... The Court has
determined that DuPont had an obligation to maintain and not destroy the results

of those tests. Finally, the Court has also determined that, notwithstanding this

obligation, the defendant destroyed the results of those tests. Because of the
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defendant's improper destruction of those Benlate tests results, the Court instructs
you that you may infer that the results of those tests were adverse or unfavorable
to DuP~nt. You may consider this adverse inference, together with all the other
evidence in the case, in considering the issues before you.

I emphasize maybe because it's not a requirement that you do so.

Id. at 580, (emphasis added),

The Third DCA found that jury instruction set forth above was an improper invasion of the
province of the jury because it assumed the truth of disputed facts. The Third DCA then gave
examples of adverse inference jury instructions from other courts it believed were proper:

The Plaintiff claims that the railroad failed to maintain inspection and
maintenance records from the train cars involved in the accident. If you fmd
that: (1) the records at issue would be relevant to the claims made by the plaintiff;
(2) that the records were destroyed; and (3) by the time the records were
destroyed, the railroad knew or reasonably should have known they would be
relevant in litigation that was reasonably foreseeable, then you may infer that the
contents of these destroyed records would be harmful to the railroad's position in
this case. You need not draw this inference. I merely instruct you that you may.
Id. at 581 citing Peace v. Nat 'l R. Passenger Corp., 291 F. Supp, 2d 93, 97 (D.
Conn. 2003)(emphasis added).

You have heard testimony about evidence which has not been produced.
Counsel for Plaintiffs have argued that this evidence as in ISefendant's control and
would have proven facts material to the matter in controversy.

If you find the Defendant could have produced the evidence, and that the

evidence was within his control, and that this evidence would have been
material in deciding among the facts in dispute in this case, then you are

permitted, but not required, to infer that the evidence would have been
unfavorable to the Defendant.

In deciding whether to draw this inference, you should consider whether the

evidence not produced would merely have duplicated other evidence already
before you. You may also consider whether the Defendant has a reason for not

producing this evidence, which was explained to your satisfaction. Again, any

inference you decide to draw should be based on all of the facts and
circumstances in this case. Id. at 581 citing Gilbert v, Cosco Inc., 489 F.2d 399,
405 n. 5 (10~' Cir. 1993) (emphasis added).

'The Third DCA went on to find that this case was wholly distinguishable from Valcin. In
Valcin, the missing documents hindered the plaintiff from proving a prima facie case which

justified the use of a presumption to shi$ the burden of proof to the spoliating party regarding
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that element of the claim. In contrast, the Third DCA noted that the trial court haci not found
that the nurseries' ability to prove a prima facie case was hindered by DuPont's loss of the
fungicide tests. As such, the use of the Valcin presumption was not justified. Id. at 582.

American Hospitality ~Ylanagement Company ojMinnesota v. Heuige~, 904 So.2d 547 (4cn

DCA 2005) Decided a month before the Florida. Supreme Court's Martino decision, the
fiourth DCA rejected the idea of using the Valcin remedy of a rebuttable presumption that
shifts the burden of proof outside of the medical. malpractice context. Hettiger was a repairman
who was injured on hotel's property while using one of the hotel's ladders. Hettiger brought
claims of negligence and spoliation of evidence against the hotel operator which could not
produce the ladder involved in the repairman's accident. The trial court provided the following
Valcin rebuttable presumption jury instruction:

The Court has determined and now instructs you, as a matter of law, that
American Hospitality is responsible for any negligence of the Holiday Inn
Express agents and/or employees.

The defendant, American Hospitality disposed of the ladder involved in
plaintiff, Edward Hettiger's claim on the date that he was injured, The disposal
makes it difficult for tha plaintiff to prove that American Hospitality was

negligent with regard to the latter in its condition or that such a condition caused
plaintiffs injury.

In situations such as this, the Court has the discretion to shift the burden of
proof from the plaintiff, Edward Hettiger, to defendant, American Hospitality.
The Court has done so,

As a result of American Hospitality destroying the ladder which is the subject of
this lawsuit, the Court has entered a presumption of negligence against Holiday

Inn and has determined as a matter of law the following:

1, the ladder is presumed defective

fall.
2, the defective ladder is presumed to have caused Edward Hettiger to

This is a rebuttable presumption of negligence and the burden is on the
defendant to overcome this presumption by the greater weight of the evidence.

If the defendant does not meet this burden by the greater weight of the evidence,
then you must find the defendant negligent. This ruling does nol eliminate

defendant's right to prove negligence on the part of other parties involved in this
case, whether named or not, as well as presenting proof to rebut the presumption

of negligencz I have instructed you on." Id. at 548.
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The Fourth DCA held that this I/alcin jury instruction should not have been provided
by the trial court. The Fourth DCA reasoned that the Valcin remedy of the rebuttable
presumption was "fashioned in pari because of the unique duties of health care practitioners

with regard to patient's medical records" and that the circumstances of Hettiger's claim did not
warrant tha application of a rebuttable presumption. Id. at 549-SSO.

Instead, the Fourth DCA reasoned that its own Jordan decision and the Third DCA's

Palmas decision were more applicable to Hettiger's case. However, the Fourth DCA

recognized that unlike the Jordan and Palmas decisions, where the missing evidence did not

prevent the plaintiffs from proving their prima facie cases, the missing ladder in this case was a

crucial piece of evidence. Therefore, the Fourth DCA found it would not be per se error for the

trial court to provide an Adverse inference jury instruction regarding the missing ladder and

suggested that the trial court issue something like the following sample adverse inference jury

instruction:

"You have heard testimony about potential evidence which the party having

custody failed to produce. Plaintiffs have argued that this evidence was in

defendant's control and would have proven facts material to the issue of

negligence.

If you find that this evidence was within defendant's control, that defendant

could have preserved this evidence so that it was available for the parties in

preparing for trial in this case, and that this evidence would have been material

in deciding the facts in dispute in this case, then you are permitted, but not

required, to infer that the evidence would have been unfavorable to defendant."

Id. at 551.

Florida Supreme Court's Martino Decision and Past-Martino Case Law

Martino v. Wal-Mart Stores, 908 So.2d 342 (Fla 2005). After rendering the Martino decision

noted above, the Fourth DCA certified a conflict with the Third DCA as to whether an

independent cause of action for spoliation of evidence exists against first-parties. The Florida

Supreme Court held that the proper remedy against afirst-party defendant for spoliation of

evidence is not an independent cause of action, but rather discovery sanctions and a rebuttable

presumption of negligence for the underlying tort claim. The court revisited its Valcin decision

on spoliation. In following Valcin, the court again held when evidence is intentionally lost,

misplaced, or destroyed by a party, trial courts may rely on sanctions found in Florida Rule of

Civil Procedure 1.380(b)(2) and that a jury could well infer from such a finding that the records

would have contained indications of negligence. Id. at 347. As it did in Valcrn, the court again

held that if the loss of evidence was due to negligence, then a rebuttable presumption of

negligence for the underlying tort applied. However, the rebuttable presumption would only

apply where the absence of records hinders the plaintiff's ability to prove a prima facie case.

The rebuttable presumption will shift the burden of proof under section 90.302, Florida

Statutes (1985), so that the presumption is not overcome until the trier of fact believes the

presumed negligence has been overcome by the required degree of persuasion required by the
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case's substantive law. The case is significant in that not only did it find that there was no
independent cause of cause of action against first-party spoliators, it applied the Valcin method
of handling both intentional and negligent spoliation outside of the medical malpractice
context.

Golden Yachts, Inc. v. Hall, 920 So.2d 777 (Fla. 4~' DCA 2006) The Fourth DCA held that a
trial court could give ajury instruction permitting the jury to draw an adverse inference from a
party's spoliation of evidence. William Hall was injured while aboazd a boat at Goldin Yachts
that was supported by a boat cradle which collapsed. While Hall instructed Golden Yachts to
preserve the components of the damaged cradle, Golden Yachts failed to do so. The trial court
allowed an adverse inference jury instruction and the jury found Golden Yachts liable. Golden
Yachts appealed.

In deciding whether the adverse jury instruction was proper, the Fourth DCA held that "[prior
to a court exercising any leveling mechanism due to spoliation of evidence, the court must
answer three threshold gt►estions: 1) whether the evidence existed at one time, 2) whether the
spoliator had a duty to preserve the evidence, and 3) whether the evidence was critical to an
opposing party being able to prove its prima facie case or a defense. Id, at 780. In applying
these threshold questions, the Fourth DCA upheld the trial court's use of the adverse inference
jury instruction because: (1) the component parts of the cradles did exist at one time and were
last in Golden Yacht's possession, (2) Hall had informed Golden Yachts of the need to
preserve the cradles, and (3) despite being instructed to preserve the cradles that were in its
possession, Golden Yacht failed to preserve the cradles. Id.

The Fourth DCA also noted a distinction between adverse presumption jury instructions and
adverse inference jury instructions, The court found that "[u]nlike an adverse presumption
instruction, where the court must find thai the spoliator was duty-bound to preserve the
evidence, ̀ an adverse inference may arise in any situation where potentially self-damaging
evidence is in the possession of a party and that party either losses or destroys the evidence." Id
at 781 citing Martino, 835 So.2d at 1257.

The Fourth DCA also cited the Florida Supreme Court's Martino decision for the proposition
that `[i]n cases involving negligent spoliation, courts prefer to utilize adverse evidentiary
inferences and adverse presumptions during trial to address the lack of evidence. In cases in
involving intentional spoliation, courts more often strike pleadings or enter default judgments."
Id, at 780 citing Martino, 908 So.2d 342, 346-7 (Fla. 2005)

Fini v. Glascne, 936 Sa.2d 52 (Fla. 4~h DCA 2006) The Fourth DCA followed the Florida
Supreme Court's Martino decision in finding that no independent cause of action for spoliation
exists for first-party spoliation. Fini was a truck owner who brought a negligence claim against

a car dealership on a claim of negligent installation of a vehicle alarm. Fini's was injured in an
accident when his car accelerated uncontrollably shortly after the car dealership installed a

vehicle alarm system. Following the accident, an employee of the car dealership broke into

the police impound lot where the truck was stored after the accident and destroyed evidence of

the installation of the alarn~ system. While the Fourth DCA followed the Florida Supreme
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Couri's Martino decision in rejecting Fini's claim for an independent cause of action for first-
party spoliation against the defendants, tha court held that "the supreme court made clear that
sanctions and a presumption of negligence, rather than an independent cause of action were the
appropriate remedy for first-party spoliation. Relying on [I~alcrn] the court explained that
where the first-party intentionally loses, misplaces or destroys the evidence, trial courts are to
rely on sanctions found in Florida Rule of Civil Procedure 1.380(b) (2) and a jury inference of
negligence from a finding of intentional destruction. However, where the spoliation of
evidence was merely negligent, a presumption of negligence applies." Id. at SS citing Martino,
908 So.2d at 347.

FLORIDA F~DERAI. SPOLIATION CASE LAW

The Eleventh Circuit has held that federal law governs the imposition of spoliation

sanctions, but a federal court's opinion may be "informed" by state law so long as state law is

consistent with federal law. See Flury v. DairnlerChrysler Corp, 427 F.3d 939, 944 (11~' Cir.

2005). Sanctions may be imposed against a litigant who is on notice that documents and

information in its possession are relevant to litigation or potential litigation...and destroys such

documents and inforniation. Sec Optowave Co. v, Nikitin, 2006 WL 3231422 at'~7 (M.D. Fla.

2006).

The elements of a spoliation claim are: (1) the existence of a potential civil action, {2) a

legal or contractual duty to preserve evidence which is relevant to the potential civil. action, (3)

destruction of that evidence, (4) significant impairment in the ability to prove the lawsuit; (5) a

causal relationship between the evidence destruction and tl~e inability to prove the lawsuit; and

(6) damages. In addition, the Eleventh Circuit has held that sanctions for evidence spoliation

are only appropriate when the absence of the evidence is based on bad faith, Mere negligence

in losing or destroying evidence is not enough for an adverse inference as negligence does not

sustain an inference of consciousness of a weak case. See Swofford v. Eslinger, 671 F.Supp. 2d

1274 citing Green Leaf Nursery e. E.I. DuPont De Nemours and Co., 341 I'.3d 1292, 1308

(11 h̀ Cir, 2003) andBashir v. Amtrak, 119 F.3d 929, 931 (11~' Cir. 1997).

Appendix Dg Part 1

OCTOBER 21-22, 2010

G~



Sanctions that a federal court may impose include, but are not limited to, adverse

inference or rebuttable presumption instructions to a jury. Id. citing Flury, 427 F.3d at 945.

The following is a summary of Florida federal case law regarding spoliation jury instructions.

Cases Allowine Adverse Inference and/or Rebuttable Presumption Jury Instructions Or
Dismissal of the Claim

Swofford v. Edinger, 671 F.Supp.2d 1274 (M.D. Fla. 2009) The United States District Court
for the Middle District of Florida found that both adverse inference and rebuttable presumption
jury instructions were to be imposed against sheriff department and deputies who shot a home
owner on his property during an investigation of a car theft. There was evidence that the

sheriffs had destroyed the laptop computer, e-mails, radios, guns, and uniforms used at the time

of the incident. The court found that was bad faith due to the fact that even though the sheriff's

in-house counsel had received letters from plaintiff's counsel instructing them to preserve

evidence, the sheriff's office took no action whatsoever to preserve evidence.

The court made the following findings with respect to each item of destroyed evidence.

Laptop computer; The sheriff's department allowed a laptop computer used on the night of the

incident to be sent away and erased as part of the department's routine of purging older

computers. The court held that the jury could be instructed that it may infer that the laptop

computer contained information detrimental to the sheriff's department's case. Id. at 1284.

E-mails: The sheriff's department continued to allow individual employees to he able to delete

e-mails when it could have had its IT department disable .that delete function once it received

the litigation hold letters. There was evidence that various deputies deleted e-mails regarding

the incident. The Court held that the jury could be instructed that the destroyed e-mails

contained information detrimental to all of the defendaarts in the case. Id. at 1285.'

Radios: The sheriff's department failed to produce the radios used by the deputies until. the

court held an evidentiary hearing. Even then, the sheri~''s department failed to produce the

radio accessories such as the radio microphones and earpieces. - The sheriffs department

claimed that sanctions were not warranted because the litigation hold letters only requested

preservation of radio transmissions, not radios, The court rejected this azgument and found

that requesting the preservation of radio transmissions was enough to put the sheriff's

department on notice that radios were relevant evidence. As a sanction, the court imposed a

presumption in favor of the plaintiff that the radios and their missing accessories would yield

evidence adverse to the defendants if produced. Plaintiff would be allowed to submit good

faith arguments to the jury as to what adverse conclusion the jury may draw while defendants

could rebut plaintiff's arguments with appropriate, relevant evidence. ld. at 1285-1286,
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Guns: The sheriff's department returned the guns used during the incident to the firearms
manufacturer who completely disassembled the weapons upon their return. 'The court decided
the guns were not relevant to any material facts in dispute in the matter. Therefore, the court
declined to impose an adverse inference jury instruction regarding the guns. Id, at 1286.

Uniforn~s: The litigation hold letters did not specify that uniforms worn by the sheri~''s during
the incident should be preserved. Because there was no evidence to suggest the defendants
should have been aware the uniforms were relevant to the case, the court declined to impose
any adverse jury instruction regarding the uniforms, Id.

Southeastern Mechanical Services, Inc, v. Brody, (M.D, Fla. 2009) The United States District
Court for the Middle District of Florida found that an adverse inference jury instruction was
warranted against former employees who wiped their Blackberries' hard drives after their
former employer filed action against them alleging misappropriation of trade secrets and
confidential information. The court found that the destruction of e-mails, calendar items, text
messages, and telephone records from the Blackbzrries was done in bad faith. A computer
forensics expert who examined the Blackberries indicated that the explanation for the "wiped"
state of the devices could only be explained by deliberate and intentional acts. Since the
intentional destruction of the data from the Blackberries constituted bad faith, the court held
that the appropriate sanction was an "adverse jury instruction regarding individual Defendants'
failure to preserve data on their BlackbecTies that would have been advantageous to (plaintiff]
and disadvantageous to [defendants]," Id. at 1302,

Optowr~ve Co., Ltd v. Nikitin, 2006 WL 3231422 (M.D, Fla. 2006) The United States District
Court for the Middle District Court of Florida held that an adverse inference jury instruction
was an appropriate spoliation sanction. Optowave had a contract with defendant DmiVi
Nikitin d/b/a Precision Technology Group ("PTG") regarding the sale of equipment used to
manufacture infared glass filters. Id. at * 1. Optowave claims that PTG breached the contract

by failing to have the equipment meet certain specifications, Id. Optowave sought to compel

the discovery of electronic documents and e-mails regarding the contract. Id. Optowave
moved for spoliation sanctions and claimed that PTG had intentionally allowed the destruction
of internal e-mails which would have supported Optowave's position that PTG had drafted the
contract and that the contract had incorporated the equipment specifications. Id,

The court found that while federal law controls spoliation sanctions, its opinion may be

informed by state law that is consistent with federal law. The court made the following
citations to Florida state. case ]aw on spoliation: "Under Florida law, the remedy for a party
failing to produce crucial but unfavorable evidence that is destroyed or inexplicably disappears
is an adverse inference or discovery sanctions. Martin v, Wal-Mart Stores, Inc,, 908 So.2d
342, (Fla. 2Q05). Prior to the court exercising any leveling mechanism due to spoliation of

evidence, the court must decide: 1) whether the evidence existed at one time, 2) whether the

spoliator had a duty to preserve the evidence, 3) whether the evidence was critical to an

opposing party being able to prove its prima facie c~.se or defense. Golden Yachts, Inc, v. Hall,

92o So.2d 777, 7&1 (Fla. 4~' DCA 2006)." Id. at *8. The court further noted that in addition
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to the factors set forth by Florida courts, the Eleventh Circuit only allows an adverse inference
sanction to be applied where there is evidence of bad faith. Id.

Applying these factors, the court found that e-mails and other electronic documents existed at
one time that was directly relevant to the construction of the terms of the parties' ,disputed
contract. The court further found that PTG had a duty to preserve these missing items after
they had received litigation hold letters from Optowave, Further, the court found that PTG had
shown bad faith by allowing the hazd drives of its employees computers to be reformatted
without first preserving relevant files despite the fact it was on notice to preserve evidence and
despite the fact that given PTG's level of computer technology sophistication, it was aware that
the reformatting would destroy evidence nn the hard drives.

The court ordered that an adverse inference jury instruction "directing the jury that the
destroyed evidence would have supported the Plaintiff's case on the following two issues; I)
the parties understood that acceptance tests, or the contract specifications, were incorporated
into the Contract, and 2) the Contract must be construed against PTG, who drafted the
Contract." Id. at. * 12. The court held that the actual language of the adverse inference jury
instruction was to be left to the discretion of the district court judge. Id.

I'lury v. Daimler Chrysler Corporation, 427 F.3d 939 (11`~ Cir. 2005) The Eleventh Circuit
held that the district court ezred in allowing a mere rebuttable presumption jury instruction to
be the sole spoliation sanction in a case where a motorist suing an automobile manufacturer for
injury caused by an alleged manufacturing defect allowed the vehicle in question to be sold for
salvage, effectively destroying the evidence without giving the manufacturer a chance to
inspect it. Id. at 945-946. Instead, the Eleventh Circuit found that dismissal of the motorist's
case was the proper spoliation sanction. Id. *947. 'Ihe district court had provided the
following spoliation instruction to the jury:

The term "spoliation" refers to the failure to preserve evidence that is necessary to
contemplated or pending litigation. The law provides that spoliation creates a
rebuttable presumption that the evidence not preserved was unfavorable to tha
party responsible for the spoliation. Thus, if you find that Plaintiff disposed of the
vehicle before providing Defendant an opportunity to inspect it, you may presume
that the vehicle was not defective, however, Plainti$' may rebut that presumption.

Id. at 943.

Cases DenvinQ Spoliation Sanctions Due To Lack of Evidence of Bad Faith

Calixto v. Watson Bowman Acme Corp., 2009 WL 3823390 (S.D. Fla. 2009) The United
Staxes District Court for the Southern District of Florida found I,hat spoliation sanctions were
not appropriate where the was no evidence of bad faith destruction of emails that may have

been relevant to the case. The court found that where there is no direct evidence of bad faith,
bad faith may still be proven by circumstantial evidence where: "(1) evidence once existed that

could fairly be supposed to have been material to the proof or defense of a claim at issue in the

case; (2) the spoliating party engaged in an affirmative act causing the evidence to be lost; (3)
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the spoliating party did so while it knew or should have known of its duty to preserve the
evidence; and (4) the affirmative act causing the loss cannot be credibly explained as not
involving bad faith by the reason proffered by the spoliator." Id. at * 16. The court found that

there was no evidence of bad faith where party's IT personnel destroyed e-mail pursuant to its
routine business practice of deleting e-mail mailboxes of departed employees and there was no
evidence that the IT personnel had knowledge of the lawsuit or any of the matters at issue in
the lawsuit. Id. at * 17. Since t}►ere was no evidence of bad faith, no spoliation sanctions were
warranted.

Kimbough v. City of Cocoa, 2006 WL 3500873 (M.D. Fla. 2006) The United States District
Court for the Middle District of Florida found that spoliation sanctions were not warranted
where the party seeking the sanctions could not show the missing evidence was crucial to their

case or that there was bad faith that could be attributed to the spoliating party. However, the
court cited the Florida 4~h DCA decision in Martino v. Wal-Mart Stores, Inc., 835 So.2d 1251
(Fla. DCA 4 h̀ 2003) for the proposition that it was within the discretion of the deciding district

judge as to whether he would allow counsel to present evidence of spoliation and argue to the

jury that an adverse inference could be drawn from the defendant's failure to produce the

evidence,

See also, additional cases denying spoliation sanctions because there was no evidence of

"bad faith"

Slattery v. Precision Response Corp., 167 F.Appx. 139, 141 (11~' Cir. 2006)(employer's

failure to produce discovery in Equal Pay Act suit did not warrant adverse inferences since

there was no evidence that the employer had withheld or tampered with requested documents

in bad faith)

Assimack v. J.C. Penny Corp, 2005 WL. 2219422 (M.D. Fla. 2005) (Plaintiff struck by falling

floor to ceiling pole known as an "autopole" in J.C. Penny Store was not entitled to adverse

inference jury instruction, Although the store failed to mark autopole that struck her and put it

back into t~se with countless other autopoles, thereby malting it impossible to identify the exact

autopole that hit her, the store's handling of the autopole did not amount to bad faith.

Therefore, an adverse inference jury instruction was nol warranted. )

Bashir v. Amtrak, 119 F.3d 929, 931 (11~' Cir. 1997) (estate of plaintiff who was struck by

train while passing through pedestrian railroad crossing not entitled to adverse inference that

train was traveling at excessive speeds where there was no evidence that unexplained absence

of train's speed tape was due to bad faith).

Corporate Financial Inc. v. Principal Life Insurance Company, 2006 WL 3365606 (S.D. Fla

2006) (no adverse inference jury' instruction warranted where was no evidence that missing

documents destroyed in ordinary course of business were destroyed in bad faith and there was

no evidence that documents destroyed were actually relevant to the case)
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Penalty Kick Management I,td v. Coca Cola, Cn, 318 F.3d 1284 (11 h̀ Cir. 2003) (neither
defendant's inability to produce bottle label it provided to printer to develop window's label
promotion, nor fact that same employee who received plaintiff's disclosures approached printer
to produce labels, warranted inference that defendant had misappropriated trade secrets
allegedly disc]osed by plaintiff regazding iLc label process where there was no evidcncc of bad
faith)
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DRAFT
PROPOSED STANDARD CIVIL JURY INSTRUCTON

REGARDING SPOLIATION OF EVIDENCE

Instruction if evidence was intentionally destroyed, lost, or misplaced by
party

Memb.ets of the jury, [spoliaiing party] lead a duty to preserve [list evidence] but
instead has intentionally [lost, misplaced, destroyed,. caused to be destroyed] the [list
the evidence] that existed that would have assisted [non-spoliatng party] in
establishing its [ease/defense].

You are being instn~cted that you may make an inference from the absence of this
evidence. An inference is logical and reasonable conclusion of fact not presented by
direct evidence but which, by process of lode and reason, you may conclude exists
from the established facts. Here the established fact is that [spol sting pally]
intentionally [lost, misplaced, destroyed, caused to be destroyed] t11e [list the
evidence].

You are instructed that you may infer that [list the evidence] contained information

that was detrimental to [spolating party]'s [case/defense] if it had been prese~ited
:because it would, have established [insert non-spoliating party's good. faith- arguments
as to what adverse cociclusions t}ie jury may draw]. You need not draw this
Inference. I merely instruct you that you rnay:

.Authorities:
Public Health Trust ofDade County v. Valcin, 507 So.2d 5:96 (Fla. 1987]
Mcxrtino v, teal-Mart Stores, Inc., 908 So.2d 342 (Fla. 20Q5)
Golden Yachfs v. Hall, 920 So.2d 777 .(Fla. 4`~' DCA 2006)
American Hospitality Management Company of Minnesota v. Hettiger, 904 So.2d 547

(Fla. 4`~ DCA 2Q05)
Black's Law Dictionary, 6~h Edition (1990)

b. Instruction if evidence was negligently destroyed by party

Members of the jury, [spoliating party] had a duty to preserve [list evidencaj tktat

existed that would have assisted [non-spoliat ng] in establishing its :[case/defense] but

failed to do so.

You are being instructed that you may snake a presumption about this missing

evidence. A presumption is an assumption of fact that the law requires to be made

from another fact or group of facts found or otherwise established ~ this case..
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You are al]owed to presume that if [list evidence] had been produced, it would have
been adverse to [spoliating party]'s [case/defense] because it would have established
[insert non-spoliating party's good faith arguments as to what adverse conclusions the

jury may have drawn].

This presumption is rebuttable. This means that you are not required to find that [list
evidence] would have established [insert non-spoliating party's good faith arguments
as to what adverse conclusions the jury may have drawn].

[Spoliating party] has presented evidence to rebtrt the presumption described above.

Therefore, you should consider [spoliating partyJ's evidence that [insert spoliating

party's good faith rebuttal]. If you find that the greater preponderance of the

evidence supports (spoliating party]'s rebuttal, then you may not draw any conclusion
that [list the evidence) would have been adverse to [spoliating party]'s (case/defense].

However, if you find that the greater preponderance of the evidence does not support
[spoliating party]'s rebuttal, then you may find that the [list the evidence] would have

been adverse to [spoliating party]'s [case/defense] because it would have established

[insert non-spoliating party's good faith arguments as to what adverse conclusions the
jury may have drawn].

Authorities:
Public Health Trust of Dade County v, Valcin, 507 So.2d 596 (Fla. 1987)

Martino v. Wal-Mart Stores, Inc., 908 So,Zd 342 (Fla. 2005)

Golden Yachts v. Hall, 920 So.2d 777 (Fla. 4`~ DCA 2006)
I31ack's Law Dictionazy, 6 h̀ Edition (1990)
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From: Jeff Fulford [mailtoijeff@fulfordlaw,com]
Sertt: Tuesday, June 22, 2010 2.31 PM

Cynthia

We do have. some standard spoliation instructions which are limited to the issue of

lost/destroyed. medical records in the med mal context, at 404.2 d. Tie sub and full committee

spent hours in arriving at the language used., as weU as focusing on the difference in

presumptions and inferences. This is wfiat.we came up with, and is included in the current

version:

d Failure to make ormaintain records:

[Negligence is the failure to use reasonable care..) The law requires (defendant) as a licensed

health care provider to prepare and maintain health cure records.

[Because (defendant) did not [make] [or] [maintain] (describe the missing record(s))

or

[If you ,find that a person who ~+gas responsible Tar [making] [or] [maintaining] (describe the

missing record(s)) and failed to do so]

you should presume (describe the missing rccords(s)) contained evidence oT negligence unless

(defendant) proses pther~vise by the greater weight. of the evidence. You may cons[tler this

presumrtion, together with the other evidence, in determining whether {defendant) was

negligent.]

NOTES ON USE FOR 402.4d

1. The second bracketed paragraph should be used if there is no issue about whether the records were
made or maintained. If there is an issue about the making ar maintenance of the records, then the third
bracketed paragraph should be used.

2. This instruction applies only when records are required to be made and maintained and the court.
determines that the inability or failwe to locate a record or records hinders fhe plaintiff s ability to establish
a case. f ublicHeadth Trust of Dada County v. i~alcin, 507 So.2d 596 (Fla. T987).

Perhaps this is a goad starting point for creation of general spoliation instructions, with the

recognition that this instruction is premised on and limited to Volcin cases.

Jeff

Cynthia anii subcommittee members.

Attached are the notes from the med mat and spoliation subcommittees (preceding the

creation of the instruction at 402.4d, which 1'li refer to a5 the Valcin instruction. It may help the

.new members review our process and thoughts in arriving at the Vofcin instruction. Obviously,

the Valcin instruction pertains to the very specific facts of medical record loss, destruction, etc.

We were able to finalize a very simple an~i brief instruction for the complex legal issues

involved: Because we are dealing with complex issues. in the general spoliation cases alsei, that
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most Juries would not fully understand, I think it makes it even more imperative that we draft a

simple instruction for these cases as well,

Since we already have a DCA opinion suggesting an instruction for general spoliation cases, l

think it makes sense to start, and/or work, from that suggested instruction. Without a standard

instruction, I Ehink a trial judge would find it difficult to use an instruction that materiaily

differed from the one Judge Farmer mentions below (and wrote about) in American Nospito!

Mgt Co vs. Hett~ger.

"I am also attaching a ced-lined draft version of the general spoliation instruction that I think

may haue been prepared by Judge Farmer in our Vokitt discussion (but can't find a specific

reference/author in my saved notes from that discussion). The revised version of the general

spoliation instruction is included below, for easy reference, Does this seem to b~ a good

starting point??
Jeff

Spoliation of evidence:

A party may be obligated to preserve evidence under an express agreement

that specified evidence will be preserved, or by conduct implying. that

[certain] evidence will be preserved. If you find that:

a. defendant [expressly agrced] [engaged in conduct implying. that [he]

[she] [it] mould undertake] to preserve specific evidence,

b. that the specified evidence. was within the control of defendant but is

now [unpreserved] [missing],

c. that Clie speciSed evidence, would have been material in deciding the

disputed issues in this case,

then in your discretion. you may, but are not required to do so, infer that the

subject evidence would have been unfavorable to defendant on the issue of

[negligence] ,

Cornmerrt on X.9e.

This instruction follows thz suggested instructions proposed by tha courts in

American Hospttalrty ManagemenC Co. v. Hetfger, 904 So,2d 5'47 (Fla: 4th DCA

2005), and Palmas y Bambu S.A.. v. E.I. DuPont de ~Vemours & Ca., 881 So.2d 565

(~'la. 3d DCA 2004). It allows the jury to infer, but notto presume, the fact in issue.

From: Judge. Gary M. Farmer [mailto:FarmerG@Flcvurts.org]
Sent: Monday, July 12, 2010 11:58 AM

Spoliation Subcommittee;
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I do not like the proposed. instruction. It is too lengthy and its wording
is unclear. It is not a good idea to try to explain the legal meaning of
inferences and presumptions. I would prefer something resembling
the one in American Hospitality Management Company of Minnesota v.
Hett ger, 904 So.2d S47 (4th DCA 2005).

The accompanying memo expresses some confusion about the
meaning of the phrase "whatever degree of persuasion is required by
the subSt~ntive law of the case:" That phrase originated in CaJdwel~ v,
Division of Retirement, :.372 5o.2d 438 (Fla. 1979), where the court
explained:

"When evidence rebutting such a presumption is introduced, the
presumption does not automatically disappear. It is not overcome until
the trier of fact believes that the presumed fact has been overcome by
whatever degree of persuasion is required by the. substantive law ~f
the case. This may be by a preponderance of the evidence or by clear
and convincing evidence, as the case may be," [e. s.]

372 So.2d at 440.. The court is saying that, because the presumption
is meant by public policy to be an evidentiary conclusion used as a
default setting (so to speak), it can be defeated only by directly
conflicting evidence satisfying the general burden of proof in the case.

When the general burden of proof in the case is the greater weight of
the evidence, then the jury- must find that the directly conflicting
evidence defeats the presumption by the greater w~ gh~ of ail the
evidence in the: rase. If the general burden of proof in the case is
clear and convincing, tfien the jury must find that the directly
conflicting evidence defeats the presumption by the clear and
convincing weight of all the evidence in the case, In .short the
presumption in these civil cases can be defieated only by evidence
meeting the applicable burden of proof. That is obviously the intended
meaning of the phrase.

Finally, I don't understand the memo's reliance on federal court
decisions. At best a federal decision might be persuasive but it cannot
be authoritative about Florida law for purposes of state law jury
instructions, On the. other hand, the decision of a Florida DCA is
authoritative and must be applied throughout the state until
contradicted by the DCA having jurisdiction over the trial court or
overruled by the Florida Suprerrte Court.
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G 1VI Farmer

7l21 /10

find spoliation instructions to be a fascinating issue, and I appreciate the input thus. far from the
subcommittee. This area is particularly important because of the looming significance of
electronic discovery in state court in the absence of specific rules to deal with such evidence.
You probably know that the issue of spoliation (largely discussed as "duty of preservation") in the
eDiscovery area is a big deal. because of the ephemeral nature of electronic records and the
prevalence of routine destruction of emails and other computer documents due to storage and
performance issues. In the absence of civil rules on electronic discovery addressing
preservation, our instructions may be of some use as guidance on the common law of
spoliatioNpreservation in Fbrida.

Judge Farmer is correct that we should be careful looking at federal cases,.. as I think 4he duty of
preservation-in the federal arena is clearly stated by rule and broader than if seems to be in
Florida state law. In Florida, the duty tq preserve flows ONLY from an agreement, statute, court
order, or discovery rule_ The concurring opinion of Justice 1Nelis joined by Justice- Bell in Martino
seems to clearly delineate the duty of preservation in Florida. "It is fundamental to the entire
legal basis- for spoliation of evidence that the owner or Possessor of propErty have a legally
defined duty to maintain or preserve the property.... [T]here should be no use of the Valcrn
presumption or sanctions because WahMart had no duty'to maintain or preserve the cart or
videotape, In this case there was no statute or regulation which required Wal-Mart to preserve the
evidence. Suit was not filed for twp years after the incident at the Wal-Mart store, and during that
two-year penod, no court order or discovery rule required 1Nal-Mart to maintain or preserve fhe

cart or videotape... ," Martino, 908 So. 2d 3'42, 347-50 (Fla. 2005). Cynthia's memo at p. 4

contains some language from a Third DCA case relating to the "seasonable foreseeability" bf the
relevance of reco~dsto a claim, but that language comes from a federal case and seems to be
beyond Florida common law authority QF preservation/spoliation. The case is Palmas Y Bambu v.
E.I, Dupont Nemours &Company, Inc., 881 So.2d 565, 580-2 (Fla. 3rd DCA 2004), Jf I am
wrong, please tell me.

have a fundamental question. I am sorry if this was answered at the last meeting, which
missed. I understand the duty to preserve is a threshhold.issue farthe court. Our current

proposal also. assumes the judge has determined that records necessary to proving a ease have
been destroyed and the judge has already distinguished bekween intentional versus negligent
destruction, which affects the remedies available and the nature of the instruction WI"iy is the

issue of intent not a jury issue? I am not advocating that it should be. I just want to know the

legal grounds for the judge to make the determination of intent, which to me has always seemed

to be an issue we try to leave to the jury.

Again, good work so far.

Ralph Artigliere
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From: Judge Gary M. Farmer [FarmerG@flcourts.org~
Sent: Monday, December 04, 20Q6 3;31 PM
To; Lumish, Wendy F.; Larry Stewart; Jeff; Sammy ~acciatore; lcbrownGa)co.palm•beach.fl.us;

Judge Jaqueline R. Griffin
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Geary Rose; James $anon; I..ang, Joseph

H.; Ralph Artgliere Judge Terry P. Lewis; Tom Edwards

Subject: RE: Valcin Memo (2).doc

Spoliation Subcommittee and Medical Malpractice ~ubcommiEtee:

After considering the exchanges of views and. tl~e p;opo~ed instruction, I have. drafted

my own proposals. I offer two su~gestio~ls: one for medical malpractice cases, and

another for spoliation of evidence cases. They are attached as a separate document to

this message.

I think the debate over a presumption vs. a simple inference is foreclosed by the cases,

The only authority for a rebuttable presumption is Valci~z which is indisputaUly based

on a specific statute creating a duty in certain health care providers to make and

maintain records of treatment. To enforce the statutory duty, Valcin took the.

extraordinary step of a revuttable presumption in medical malpractice eases where the

provider did no#make or maintain surh records. In cases in~~olving the loss of

evidence, however, the courts are not pretty much aligned on allowing only an

inference and rejecting the' use of a presumption.. Thus the separate proposal for

spoliation cases.

I recognize the arguments preferring a pxesurnption, but I think the cases view that as

too much of an interference -with the province of khe jury>.

GMF

From: Lumish, Wendy F. [mailto;WLurriish~CarltonFields.com]
Sent: Thursday, November 30, 2006 9:07 PM
To: Larry Stewart; Jeff; Sammy Cacciatore; Icbrown@co,palm-beach.fl.us; JudgeJaqueline R. Griffin;
Judge Gary M. Farmer
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; James Barton; Lang, Joseph H.; Ralph
Artigliere; )udgeTerry P. Lewis; Tom Edwards
Subject: RE: Valcin Memo (2).doc

looks like there is no time ne~c# week when we can get more than 2 ar three people, I suggest that we
reschedule in January after the holidays, In the meantime, please feel free to share arty thoughts by
email to the group.

From: l~umish, Wendy F.
Sent: Friday, November 17, 2006 3;52 PM
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To: 'Larry Stewart'; Jeff; Sammy Cacciatore; Icbrown~co,palm-beach,fLus grifflnj@flcourts,org; 'Judge
Gary M. Farmer'
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; James Barton; Lang, Joseph H,; Ralph
Artfglere; Terry Lewis; Tom Edwards
Subject: RE`. Valcin Memo {2),doc

with apologies to anyone receiving this twice, at the last meeting, the spoiliation subcommittee and med
mal subcommittee were asked to address instructions formed mal specifically and spoilation generally.
beleive t'he original emails were to the med mal subcommittee asking the spoiliationcommi#Eee to discuss.
thinkt~e best way to accomplish this is to have anyone. on spoiliation or med mal who wants to discuss
participate in a call. we have tentatively set Tuesday Nov 28at 10:00. I will circulate a call in number

om: Larry Stewart [mailto:lsstewart@stfblaw.com]
Sent:. Friday,. November 17, 2006 3:04 PM
To: Lumish, Wendy F.; Jeff; Sammy Cacclatore
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; James Barton; Lang, Joseph H,; Ralph
Artigliere Terry Lewis; Tom Edwards
Subject; RE: Valcin Memo (Z}.doc

Wendy: Spoliation subcamm is Lumish, Artigliere, Brawn, Farmer, Gnffin and Mitchell.

Larry S. Stewart
Stewart Tilghman Fox &Bianchi, P.A.
Orte Southeast Third Avenue; Suite 3000
Miami, Florida 33'131
Phone: 30'5-358-6644
Fax.305-373-8048

-----Original Message-----
From: Lumish, Wendy F, [mailto;WLumish@CarftonFields.com]
Sent: Friday, November 17, 2Q06 11:06 AM
To: Larry Stewart; Jeff; Sammy Cacciatore
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; Jarrres`Barton; Lang, Joseph H. Ralph
Artigliere; Terry Lewis; Tom Edwards
Subject: RE: Valein'Memo (2),doc

yes but i am not entirely sure if this distribution list is correct. i also assume those on med mal have been
included. Berry perhaps you can help us .sort out who is onthese two committe5

From: Larry Stewart [mailto:lsstewart@stfblaw.com]
Sent: frlday, November 17, 2006 11.09 AM
To: Lumish, Wendy F,; Jeff; Sammy Cacciatore
Cct Vanessa McCurry; Ran Mitchell; Dick Caldwell; Gerry Rose; James Barton; Lang, Joseph H; Ralph
Artigliere; Terry Lewis• Tom Edwards
Subject: RE: Valcin Memo (2).doc

O.K. by me -~ is this a meeting of the spoli~fion subeomm7
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Larry S. Stewart
Stewart Tilghman Fox 8 Bianchi, P.A.
One Southeast. Third Avenue, Suite 3000
Miami, Florida 33131
Phone: 305-358 -6644
Fax~305-3'73-8048

-----Original Message----
From: Lumish, Wendy F. [mallto;WLumish@CarltonFields,com]
Sent: Friday, November 17, 2006 10:50 AM
To: Jeff; Larry Stewart; Sammy Cacclatore
Cc: Vanessa McCurry; Qan Mitchell; Dick Caldwell; Gerry Rose, James Barton; Lang, ]oseph H.; Ralph
Artigliere; Terry Lewis; Tom Edwards
Sub~cct: RE: Valcin Memo (2),doc

how is tuesday november 28th at 10 for everyone i can circulate call in info if enough people can
participate

From: Jeff [mailto;jeff@fulfordkinglaw.com]
Sent: Frlday, November 17, 2Q06 10;42 AM
To: Larry Stewart; Lumish, Wendy F.; Sammy Cacciatore
Cc: Vanessa McCurry; pan Mitchell;. Dick Caldwell; Gerry Rose; James Barton; Lang, Joseph N.; Ralph
Artigliere; Terry Lewis; Tom Edwards
Subject: RE. Vaicln Memo (2),doc

I'm:only available- Tuesday morning following Thanksgiving. Monday, Tuesday afternoon, Wednesday
and Thursday are out. Jeff

From: Larry Stewart [mailto:isstewart@stfbfaw,com]
Sent: Friday, Noverriber 17, 2006 10:16 AM
To: Lumish, 1fVendy F.; Jeff; Sammy CacciatorE
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; James Barton; Lang, Joseph H.; Ralph
Artigliere; Terry Lewis;. Tom Edwards
Subject:. RE; Valcin Memo (2),doc

aan dd it mon or tue -- nat available the resf of the week. On Mon we alFeady have a bogk reorg con call
at noon.

Larry S. Stewart
Stewart'Tilghman Fox &Bianchi, P.A.
One Southeast Third Avenue, Suite 3000
Miami, Florida 33131
Phone: 305-358-6644
Fax: 305.373-8048

-----.Original Message-----
From: Lumish, Wendy f, [mailto:WLumish@CarltonFelds,com]
Sent: Thursday, November 16, 2006 4:33 PM
Tos Larry.Stewart; Jeff; Sammy Cacclatore
Ccc Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; James'Barton; Lang, Joseph H.; fialph
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Artigliere; Terry Lewis• Tom Edwards
Subject, RE: Valcin Memo (2).doc

I suggest that we s:et up a calf to discuss this issue rather tkan try to do tk~is by email. Gerry,
would it be possible to look at the minutes from prior meetings. as we addressed presumptions. it
msy have. corm up in the context of our discussion of Cassisi.

How do schedules lc~uk for thz week after Thanksgiving.

V+lendy F. Lumish
Carlton Fields, P.A.

4000 Bank of America Tower
100 SE Second St.
Miami, FL 33131

(305) 539-7266 or (305) 530-0050
Fax' (305) 530-0055

http:!/www. ca rltonfields_Co m
email: wlumish@carltonfields.com

From:.Larry Stewart [mailto:isstewdrtpstfbiaw,com] ,
Sent: Thursdays November 16, 2006.4:04 PM
To: Jiff; -Sammy Cacciatore; Lumish, Wendy F.
Cc: Vanessa McCurry; Dan Mitchell; Rick Caldwell; Gerry Rose.; ]al'Sies Barton; Lang, Joseph H,; Ralph

ArCigliere; Terry Lewis; Tom Edwards
Subject: Rf: Valcin Memo (2).d'oc

Jeff: You raise an interesting point and I have several observations.

First, to my knowledge, the Med Mal subcomm has not previously discussed or decided to use any
specific language in this instruction, so the subject is definitely open for discussion..

Secondly, In going back over Valcin, Fla Stat 90..302 and am Hvsp Mgt, I think that the proposed
instruction contains a terminology error and an omission. The terminology error is that Valcin makes clear

that this is a "rebuttal Rresumption" so it seems to me that the instruction should use "presume" instead

of "infer". The omission is that the instruction does not deal with inadequate records,. only missing
records.

Third, I foo several reasons I do not think that the Am Hosp Mgt suggested insrtuction gets us to the right

point;

(1) For at keast med mal cases, the next Co the last paragraph in Ualcin ("As a final note...:")
seems to be fairly clearthat it is the court, not the jury, that must deterrrrine whether the record is missing

or inadequate and, if so; whether it has hindered the plaintiffs ability to proceed. If the answers are'yes"

then the presumption applies. Thereiflre, i da not think that fhe first 213rds of the insruction is for the jury

to decide.

(2) The instruction states that the jury may "infer' and this is a presumption.
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(3) The last sentence of fhe insrWctionleaves it for the jury to make the '9nference"when, as a
matter policy, the law is imposing a presumption.

Finally, how to deal with a shifting or rebuttable burden of proof in a jury instruction has always been a
difficult issue. In FSJI 4.11 it is no# mentioned and the jury is simple to told tv consider the evidence of
negligence together with the other evidence ~-whatever that means- t think the rational for that language
was that the burden was shift by the presumption of negligence, so that if the defendant does not came
forward with prtiof3hat it was not negligence, the presumption is going to carry the day. The language in
4.11 may also have been influenced by the fact that these instructions deleted references to the "burden
of proof'. It would,: however, be a lot clearer if the jury was instructed along the lines of your rebuttal
presumtion ins#ruction.

Putting all that together, I think that the instruction and comment should be amended to read as follows:

[Negligence is the failure to use reasonable care.] If you

#ind that a pet~son who was responsible-for [making] or

(maintaining] (describe the missing evidence). failed to

[make] or [mafnkain] [such a record] or [an adequate

record], you may preswne that the missing. evidence

contained proof of negligence. Under such

circwnstances, (defendant) must establish by the greater

weight of the evidence that [he] [she] [it] was not

negligent

Comment on X.9d

This instruction only applies where the records are required to be made and maintained

and the court dztermines that the. missing or inadequate record hinders the plaintiff s ability to

establish a case. Public Health Trust ofDade County v: I~ulcin, 507'So.2d 59S (E1a.19'87).

Larry S. Stewart
Stewart Tilghman Fox &Bianchi., P.A.
One Southeast Third Avenue, Suite 3000
Miami, Florida 33'131
Phone: 305-.358-6644
Fax: 3Q5-373-8D48

-----Original Message-----
From: Jeff [mailto;jeff@fulfordkinglaw.com]
Sent: Thursday, November 16, 200fi 1:30 PM
To: Sammy Cacciatore; wlumi@carltonfields.com
Cc: Vanessa McCurry; Dan Mitchell; Dick Caldwe4l Gerry Rose; James Barton; Joe Lang; Larry Stewart;

RalphArtigliere; Terry Lewis; Tom Edwards
Subject: RE: Valcin Memo (Z).,dpc

Sammy &Wendy:
have been struggling with this proposed instruction. First, however, I do Iike its simplicity.

recognize it is offered exclusively In a med mal context when the medical records were lost, destroyed or

not maintained as required by law. (using Valcin as the guide) However, I read Valcin as creating a

rebuttable presumption of negligence under these specific facts; as opposed to the use of an adverse
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inference or the shifting of the burden of producing evidence. That law is sfilf good, l believe, even
though there have been many cases dealing-with excepfi0ns under different circumstances.

Judge Farmer's opinion in American Hospital Mgt v Hsttiger, 904 Sp2d 547 (Fla 4'" DGA 2005) shows
one type of exception in a spoliation case dealing with critical evidence. Ik specifically distinguished
Valcin, which dealt with the issue of medical records. Judge Farmer's opinion offered a suggested
instruction under the facts of the spoliation ease (attached hereto). I offered a similar proposal in a ease
last year dealing with the loss of hospital equipment that was defective, resulting in the death of the
patient. That court refused to give a rebuttablE presumption instruction, but agreed to give an adverse
inference instruction similar to that as prepared by Judge Farmer. The case settled before it could be
used,

My struggle with the proposal by the med mal subcommittee deals with the use of only an inference as
opposed to a rebuttable presumption. Of course, the rebuttable presumption creates a more difficult
situation for the party failing to maintain records. Valcin and others (including Hettiger) agree that is
appropriate for a medical records case because of the unique duty of a health cafe provider to create and
maintain those records. Attached is a rebuttable presumption instruction I have used on several
occasions.

So, in my roundabout way, I am wondering if the med mal committee (before I joined)_had already
discussed this and decided that the inference instruction is appropriate, rather than a rebuttable
presumption instruction? I am attaching a version of a rebuttable presumption instruction which I gave
used in several cases, which I now recognize would not pass muster with this prestigious committee. But
it generally displays the elements needed for this type of instruction, I think...
Let me know if I am missing. something.. Thanks
Jeff

From: Sammy Caccfatore [maiito:sammy@nancelaw.com]
Sent: Friday, November 10, 2D06'11:15 AM
Tos wlumi@ca rltonfields,corn
Ce: Vanessa McCurry; Dan Mitchell; Dick Caldwell; Gerry Rose; James Barton; Jeff; Joe Lang; Larry

Stewart; Ralph:Artfgliere; Terry Lewis; Tom Edwards
Subject: Valcin Memo (2).doc

Wendy,
The following is A Vlemo regarding the i~alcin instruction. It is tailored uniquely for i~se in a

medical negligence situation. Scott asked Chat our Sub Comm run it by your spoilation Sub

Comm. We would appreciate any input your Comm may have. We are: currently working on this

project so as to be able to present it to the full Comm in Feb.

Sammy

Nov. 9, 2006

Tn: Spoliation Subcommittee

FROM.: Iviedical Malpractice Subcommittee

RE: Valcin Instruction
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As you know, the Medical Malpractice subcommittee is reorganizing the medical
malpractice jury instructions. As part of that work, the subcommittee has proposed adding an
instniction dealing with failure to make or maintain records under Public Health Trust o~'Dade

Countv v. Valcin, 507 So.2d 596 (Fla 1987).

At the November meeting it was requested that we submit our proposal to the Spoliation

subcommittee for its review. While the Valcrn doctrine might apply in other types of cases, this

issue is unique to medical malpractice cases.

Iialcin held that, subject to certain limitations, the failure to make and/or maintain

required records gives rise to a "presumption" of negligence. The limitations are that (1) the

missing records need to be required to be made so that the presumption does not apply to just any

missing records and (2) that the absence of the records hinders the plaintiff's ability to make a

case so that the presumption will not apply in very case of missing required records, Valcin

makes it clear that the trial court must make these preliminary determinations, Valcin at 601.

The instruction and accompanying Comment that we propose is as follows;

d. Failure to make or maintain records

[Negligence is the failure to use reasonable

care.] If you f►nd that a person who was
responsible for [making] or [maintaining]
(describe the missing evidence) failed to [make] or

[maintain] such a record, you may infer that the
nussvig evidence contained proof of negligence
and that may be considered by you together with

the other facts and circumstances, in
.determining whether (defendant) was negligent.

Comment on X.9d

This instruction only applies where the missing records are required to be made and

maintained and the court determines that the missing record hinders the plaintiff's ability to

establish a case. Public Health Trust ofDade Courrry v Valcin. 507 So.2d 596 (Fla. 1987).
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d Failure t~ ~p eEcrreor~naintain~sealth~arexecords:

The law s ecifies hAt cerEain health careprovlders are required to _ _ _ _ `;~

.. ~ _ _ _ _ . _ .. jIf you find that defenttunt _~,nren~reagd maintain health care records. _ _ ,. _ _ _
failed to Ana main such re~~rdsl fl)efenti~nt h~v n~ failed [o ma nfi~iih
such rerorcis, I now instruct you thatj„you should presume that such ~~,
missing records contained evidence of medical negligence, unless ,,
defendant proves by the greater weight oTthe evidence that [heJ [she]
[it] was not negifgent

Comment on X.9d.

This instruction applies only in claims of medical negligence where the law reGuires~ - - - For+r+am.d: r~d~~r F~r~c u~~: is ~

health care records to be made and maintained by the defendant and the absence of such
records has impaired claimants ability [o prove a prima facie case, Public Health Trust
of Dade County v. Yalcin, 507 So.2d 596, 600-C11 (Fla. l 987). t#s provided by i~alcin, it

requires the jury to presume the fact in issue unless persuaded by the greater weight of

evidence to the contrary.

~___ e. S oIicrtivMt~ 7dence~ ------.-- o~iec~d~y

Dele6ed: ?ctilu~e taRemrve e

A party may be nt~li~ated Jo preserve evidence under an express apreernenh - - - ~,~,ace d~ Rght: 0 pt
that specified evidence will be preserved, or by conduct implying that pele0ed: required 6~ Inv

jcertain] evidence will,be ereserved. Ify_ou:find that. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _._ _ _ _ ._ ._ _ p~iaeed; ens

a. defendant [expressly agreed] [engaged in conduct implying that Vie] . , , -~ ~~+~t~ad~ r-onc Not Ihlk

(~she~] fit] would_undertake] to preserve _specific evidences _ _ _ _ _ _ _ _ _ _ _ ; , - ~ rw„~ats.d~ r-o~c. Noe lair

` Formatted; Font, Notltnlic

b. that the .spec fi~ci evidence was with(n the control,of defendant .but is _ _ - D•~emd; ~uej~a
now (unpreserved] [missing], Delemd;jeame~

c. that the ~pecifleci evidence_ would :have been_ material m deciding the_ , . - o.Yaadi ,~n~~n

disnul~ci issues in his case, .... _ . _ ,. _. _ - - - - _ _. _ _ _ . ,. _ _ _.......... oeleesd: a~~Pu~e m

then iii ~~our discret►on~vou mav,~uti11'E, not rec~uired_to do soL~nfer that the ,
subject evidence would have been unfavorable to defendant~pn the lssue_of ~ •':'„.

r  ̀~.~.gl~gence~~... _ _. __ _ .. ... _ .. _ _ _ _ _. .... _ . _. ., .... , ~ ,,~<<

Comment onX. 9e.

_This instruction follows the suggested instructions proposed by the courts in•~,

American Hospitality Management Co. v. Hetti~er, 904 So.2d 547 (Fla. 4th DCA

2005), and Palmas y BnmbK S.A, v. E.1. DuPont de Nemours &,Co., 88] So 2d 565 __ .
(Fla. 3d DCA 2004). It allows the jury to infer, but not to presume, the fact in issue,
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K
Supreme Court of Florida.

Ronna MARTINO, et al., Petirioners,
v.

WAL-MART STORES, INC., Respondent.
No. SC03-334.

July 7, 2005.

Background: Patron brought action against dcpart-

ment store to recover for injuries sustained when
shopping cart collapsed, asserting claims of negli-
gence and spoliatlon of evidence. The Fifteenth Ju-
dicial Circuit Court, Palm Beach County, Howar
Harrison, J., dismissed spollatlon claim, and tntcred
directed verdict in favor of department store on neg-
ligence claims. Patron appealed. The District Court of
Appeal, 835 So.2d 1251, affirmed in part, reversed in

part, remanded, and certified direct conflict of deci-

sions.

Holding: The Supreme Court held that the remedy

against afirst-party defendant for spoliation of evi-
dence is not an independent cause of action for spo-

Itation of evidence, and instead the available reme-

dies are discovery sanctions and a rebuttable pre-

sumption of negligence for the underlying tort, dis-
apptoving of Bondu v. Gurvich. 473 So.2d 1307.
Dismissal of cause of action approved; remanded.

Wells, J., filed an opinion concurring specially, in

which Bell, 7., concurred.

West Headnotes

Evidence 157 X78

l57 Evidence
15711 Presumptions

157k 4 Evidence Withheld or Falsified
157k7g k. 5uppression or Spoliation of

Evidence. Most Cited~ases

Pretrial Procedure 307A X434

307A Pretrial Procedure
307A1I Dcpositions and Discovery

07AII E Production of Documents and
Things and Enhy on Land

307A[I(E)6 Failure to Comply; Sanctions
307Ak434 k. In General, Mast Cited

Cascs

Torts 379 X309

X79 Torts
379III Tortious Interference

3791iI Obstruction of or Interference with

Legs! Remedies; Spoliation
379k309 k. Nature and Form of Remedy.

Most Cited Cases
The remedy against afirst-party defendant for spolia-
tion ofevidence is not an independent cause of action
for spoliation of evidence; rather, the available
remedies are discovery sanctions and a Valcin rebut-

table presumption of negligence far the underlying

tort; disapproving of Bondu v. Gurvich. 473 So.2d
1.307. West's F.S.A. RCP Rule 1,380(b)(2),

`34l Philip M. Burlington of Caruso, Burlington,

Bohn and Compiani, P.A., and •343~teven W,
alvors n of Schuler and ~Ialvorson, P.A„ West

Palm Beach, FL, for Petitioner.

Rosemary B. Wilder of Marlow, Connell, Valerius,
Abrams, Adler and Newman, Coral Gables, FL, for
Respondent.

David J. ,ales of Seazcy, Denney, Scazola, Barnhart

and Shipley, West Palm Beach, FL, on behalf of

George R. Harper, III d/b/a Rusry Harper Ferneries;
Robert Stone d/b/a Robert Stone Ferneries; L.
Charles Hemng d/b/a H & H Greens; Gars Hagstrom

end Loma Jean Hagstrom d/b/a Lars Hagstrom Part-
nership; Lars Hagstrom d/b/a Lars Hagstrom Femer-
ies; T. Larry Jones, Inc.; Morris Hagstrom and Fred
Weston d/b/a Hagsuom and Weston Ferneries; Mor-

ris Hagstrom and Lars Hagstrom d/b/a Hagstrom and

Hagstrom Ferneries; Morris A. Hagstrom d/bla

Morrris A. Hags~om Ferneries; Sunstate Ferneries,

Inc.; Robert I. Stokes and Phillip A. Stokes d/b!a

Richfem Growers; Albin Hagstrom and Son, Inc.;

Raiford G. Hagstrom d/b/a Raiford G. Hagstrom

Ferneries; Hugo R. Massy d/b/a Hugo R. Massy
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Ferncries; Richard Haestrom, d/b/a Richard Hag-
strom Ferneries; pean Hagstrom d/b/a Dean Hag-
strom Ferneries; Geneva Herring d/b/a Lemuel C.
Herring Ferneries; Superior Greens, SA; Paradise
Greens, SA; Helechos Omamentales La Margarita,
SA; Inversionea La Mara, SA; Helechos Ornamen-
talesdc San Isidro, SA; Corporacion Lums, SA;
Agritica, SA; Paraiso Verdes, SA; Haciendo Rio Pu-
ries, SA; Fine Foliago Production; Jack B. Shuman
d/b/a Shuman Farms; Steve Shuman d/bla Steve
Shuman Greens; Joann Burnsed d/b/a Lane Burnsed
Ferneries; Donaldson Ornamentals, Inc.; R, Scott
Jones d/b/a High Point Farms; Jones Brothers Femer-
ies; Helechos de Paraiso, SA; Verdes do Perfecta
Calidad, SA; Stacy Jones d/b/a Stacy ]ones Ferneries;
Norma Jones d/b/a Ronald Jones Ferneries; Frank E.
Underhill, Jr. and Jean r. Underhill d/b/a/ Underhill
Ferneries; Terry Taylor Enterprises, Inc.; James 0.
Taylor, Co., Inc.; US Fern, SA; Estate of Patricia
Etichardson c/o F.A. Ford, Jr,; O. Freeman
Greenlund, Ic. d/b/a Freeman Greenlund Ferneries;
Robert F. Greenlund d/b!a Robert F. Greenlund Fern-
eries; David G. Drcggors; John Flowers; Greg James
Ferneries, Inc.; Jarnes Baldauff and Patricia S. Bal-
dauff d/b/a J & P Properties; James Martin d/b/a
James MaRin Ferneries; Michael E. Ott d/b/a Manor
Way Ferns; James and Scazlett Warner d/6/a James
K, Warner Ferneries: Thomas J. Lawrence, Jr., and
Estate of Thomas J. Lawrence, Sr„ d/b/a T,J. Enter-
prises; Sunridge, Inc.; Lawrence Farms, Inc.; Harold
Dwayne Cohen and Carol Lynn Cohen d/b/a Cohen
Foliage; Brian Foxx and Kent Foxx d/b/a Foxx Fern-
ery; Fancy Foliage, Inc.; Robin C. Lennon and
Wanda G. Lennon d/b/a Central Florida Foliage;
Robert Harper d/b/a Robert Harper Ferneries; Hel-
echos Poliforma, S.A.; Helechos Internacionales,
S.A.; Helechos Expreso, S.A.; Helechos Tropicales,
S.A.; Marcell, S.A.; Proyectos de Desarrollo de Frai-
janes, S.A.; Finco Los LLanos de Ciruelas, S.A.;
Einca D.J. SA; Plantas Omamentales de Guanacaste,
S.A,; Florida Hclechos, S.A.; Helechos de Costa
Rice, S.A.; A y H Helechose, SA; Helechos de Oro,
SA; Foliage Incorporado, SA; Helechos de Poas,
S.A.; Fernexport, SA; Costa Rican Flower Corpora-
tion, SA; American Flower Shippers, Inc.; American
Flower Corporation, SA; Flowertree Nursery, Inc.;
Botanics Wholesale, Inc., as successor in interest to
J.W.M., inc., d/b/a Botanics Wholesale and Foliage
Co-Op, Inc.; Full Bloom Farms, LLC., f/k/a Lovell
Farms, Inc., Fred Henry Paradise Orchid; Paul M.
Booker, 1r.; Green Acres Fernery and Citrus, Inc.;
Lake Harris Greens, Inc, d/b/a Green Acres Fernery

and Citrus, Inc., Trec Factory, [nc., Rivers Foliage,
Inc., Greenleaf Foliage,*344 Inc., G & B Nursery,
Inc., Weeks, d/b/e Weeks Farm, Jamaican Floral Ex-
perts LTD., Kim's Nursery, Inc., Continental Whole-
sele Florist, Inc., KHD, LTD,; William Keebler, Co-
conut Orchids, Inc.; and Sagaert Orchids, Inc., as
Amici Curiae.

Rov D. Wasson, Miami, FL, on behalf of Academy
of Florida Trial Lawyers as Amicus Curiae.

Tracv Raffles Gunn and Ceci Berman of Fowler,
White, Boggs and Banker, P.A., and James E. Trih-
ble, Tallahassee, FL, on behalf of Florida Defense
Lawyers' Association as Amieus Curiae.

PER CURIAM.

We have for review the decision in Nlarlino v. Wal-
Mart Stores, Inc., 835 So.2d 1251 (Fla. 4th DCA
~~, which certified conflict with the decision in
Bonds v. Gurvich, 473 So.2d 1307 (Fla. 3d DCA
1.984. We have jurisdiction. See ert. V, $ 3(bl(4),
Fla. Const.

FACTS

In March 1997, petitioner Ronna Martino (Martino)
went to a Wal-Mart store in Royal Palm Heach. In
addition [o other items, Martino placed two forty-
pound bags of salt in her shopping cart. When check-
ing out, Martino placed all of her items except the
bags of salt on the counter for the cashier. According
to Martino's testimony, the cashier then asked
Martino to lift up the bags of salt so that the cashier
could scan the price code. Martino attempted to com-
ply with the cashier's request, placing one bag of salt
on the top of the shopping cart where a child would
sit. As she placed the salt on top of the shopping cart,
the cart collapsed, and Martino injured her arrn.
Martino then completed the sale and went home,

Martino testified that once she returned home, she
called the Wal-Mart store and asked to speak to the
manager. Her call was answered by the assistant
manager, who advised her to go tQ the hospital to
have her arm checked and then return to Wal-Mart to
fill out an incident report. Martino testi£ted that dur-
ing the convcrsarion with Wal-Mart's assistant man-
ager, Martino informed him where he could find the
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shopping cart in the parking lot.

After her visit to the hospital, Martino resumed to
Wal-Mart and filled out an incident report. Martino
testified that while she was at the store, she showed
the assistant manager where the shopping cart was in
the parking lot and requested that he obtain the video-
tape of the incident from the surveillance camera
inside the store.

Thereafter, on August 26, 1999, Martino brought an
action against Wal-Mart, alleging that Wal-Man was
negligent in its inspection and maintenance of the
store's shopping carts (the "negligent maintenance"
theory) and in failing to properly train store employ-
ees regarding appropriate procedures for scanning
and customer handling of heavy items (the "negligent
mode of operation" theory), Martino's husband also
asserted a claim for loss of consortium.

During discovery, Martino requested the shopping
cart and a copy of the video surveillance tape. When
Wal-Mart could not produce either item, Martino
filed a second amended complaint, alleging a sepa-
rate claim for spoliation of evidence. Wal-Mart
thereafter filed a motion to dismiss Martino's claim
for spoliation of evidence, asserting that Martino's
complaint failed to state a cause of action because
Martino failed to allege ultimate facts indicating that
Wal-Mart had a legal or contractual duty to preserve
the evidence, The trial court granted Wal-Mart's mo-
tion *345 to dismiss Martino's spoliation claim on
the basis that Wal-Mart had no contractual or stacu-
tiory duty to preserve the evidence.

The case then~oceeded to trial on Martino's negli-
gence claims. Prior to the presentarion of evi.
dance, Martino argued that she was entitled to a jury
Instruction on the inference of negligence because of
Wal-Mart's failure to preserve the evidence. The trial
court rejected Martino's argument and ruled that
Martino was not entitled to an inference of negli-
gence based on the spoliatlon of evidence. The trial
court granted Wal-Mart's motion for directed verdict.

FN 1. The parties agreed to a bifurcated trial
on the issues of liability and damages.

Martino appealed the trial court's decision to the
Fourth District Court of Appeal, arguing that (1) the

aia] court erred in granring Wal-Mart's motion to

dismiss Martino's spol(ation-of-evidence claim; (Z)
the trial court erred in granting a directed verdict in
Martino's negligent maintenance claim because there
was an adverse inference that the shopping cart and
videotape would have been unfavorable to Wal-Mart
that should have been drawn from Wal-Mart's failure
to produce the shopping cart and videotape; and (3)
the trial court erred in granting a directed verdict on
the negligent mode of operation claim.

With respect to the first claim, the Fourth District
framed the issue to be:

Here, the Martinos allege that Wal-Mart's failure to
preserve evidence has impaired their ability to pre-
vail in the very negligence claim they have brought
against Wal-Mart. These facts raise an issue that
this district has never squarely addressed-whether
an independent cause of action for spoliation of
evidence is proper when the defendant in the spo-
liation claim is also ehe defendant in the undcrly-
ing claim allegedly impaired by the loss or destruc-
tion of the evidence.

Martino. 835 So.2d at 1254. The Fourth District
concluded that when the defendant who allegedly
caused the spoliation of evidence is also the defen-
dant who allegedly committed the underlying tort
causing injury or damages, the plaintiff cannot main-
tain a cruse of action against that defendant for dam-
ages on the basis of spoliation of evidence.

The Fourth District certified conflict with Bondu, in
which the Third District Court of Appeal held that a
first-party ~'' spoliation of evidence cause of action
was cognizable under Florida law. 473 So.2d at 1313.
The relief sought by Bondu was the right to maintain
a spoliation action against a hospital for the hospi-
tal's negligent loss of medical records because that
loss allegedly kept Bondu from being able to main-
Win amedical malpractice action against the hospital
and others, The district court recognized that this tort
previously had not been identified but concluded that
the hospital had both •346 an administrative and e
statutory duty to maintain and furnish Bondu's medi-
cal records, and held:

1~7 First-party spoliation claims are
claims in which the defendant who allegedly
lost, misplaced, or destroyed the evidence
was also a tortfcasor in causing the plain-
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tiffs injuries or damages, These actions are
contrasted with third-party spollatlon
claims, which occur when a person or an en-
tity, though not a party to the underlying ac-
tion causing the plaintiffs injuries or dam-
ages, lost, misplaced, or destroyed evidence
critical to that action, See Miller v. Allstate
/ns, Co. 573 So,2d 24 (Fla. 3d DCA 19901.
The plaintiff attempu to recover for the loss
of a probable expectancy of'recovery against
the first-party tortfeasor, Humana Worker's
Comas Sews. v. Home Emergencv Servs••
lase.. 842 So.2d 778. 781 (F1a.20031. It is
important to note that in this decision we are
not considering whether there is a cause of
action against a third party for spoliation of
evidence. Our present decision is limited to
claims for spoliation of evidence against
first-party defendants.

the Fourth District agreed with Martino that a proper
consideration of the "adverse inferences" which may
arise when a party fails to produce pertinent evidence
within its control required that the negligent mainte-
nance claim in this case be presented to the jury. On
issue three, Martino's negligent mode of operation
claim, the Fourth District also agreed with MaRino
that the trial court erred in directing a verdict on be-
half of Wal-Mart.

ANALYSIS

In this opinion, we only consider the issue an which
conflict was certified: whether an independent cause
of action should exist for first-party spoliation of
evidence. We addressed a similaz issue in Public
Health Trust of Dade G u~nry v Valcin. 507 So.2d
596 (F1a.1987).

Since Mrs. Bondu alleges that this duty was
breached by the hospital when it failed to furnish
Mr, Bondu's records to her, and that this breach
caused her damage in that she lost "a medical neg-
ligence lawsuit when [she] could not provide ex-
pert witnesses," her complaint states a cause of ae-
tion.

Id. In the instant case, the Fourth District stated:

Despite the decision in Bondu, having now
squarely confronted the issue, we side with those
courts that have held that an independent cause of
action for spoliation of evidence is unnecessary
and will not lie where the alleged spoliator and the
defendant in the underlying litigation are one and
the same.

Mar~rnv 835 So.2d at 1256. ]n reaching its dc-

cision, the Fourth District relied upon the Califor-

nia Supreme Court decision in Cedars-Sinai Medi-
ca! Center v. Superior Court, l8 Ca1.4tb 1. 74
Ca1.Rptr.2d 2A8. 954 P.2d Sl l (1998L In Cedars-

Sinai, the California court rejected cases from
lower California appellate courts which had ap-
proved a first-party spoliation cause of action. Onc
of the c~scs Cedars-Sinai overruled was mith v.

SunNrror Cnurt 1 S I Cal A~p.3d 491, 198 Ca1.RDtr.

829 [1984), which had been relied upon by the

Third District in Bondu.

On issue two, Martino's negligent maintenance claim,

In Yalcin, the plaintiff sued the defendant hospital
for, inter olio, its negligent performance of a sterili-
zation procedure. The Third District found that "the
lack of an ̀ operative report' by the surgeon in Val-
cin's file impaired the expert's ability to determine
whether the operation had been performed with due

care;' and thus Valcin had been hindered in proving a
prima facie case of negligence against tha defendant

hospital. ld. at 597. The Third District created a set of
presumptions which were to apply so that the plain-
tiff could Brill maintain the negligence action against

the defendant despite the absence of this key evi-

dence. If the defendant demonstrated that the loss of
evidence was only negligent, a rebuttable presump-
tion that the defendant was negligent in the underly-
ing action was to apply. If the loss was intentional,
however, a conclusive, iRebuctable presumption of
negligence was to be entered against the defendant.

!d. at 598.

On appeal, this Court held that "the rules fashioned

by [the district] court sweep wider than necessary."

Id. at 599. First, we held that when evidenco was
intensionally lost, misplaced, or destroyed by one
party, Via] courts were to rely on sanctions found in
Florida Rulc of Civil Proceduro 1.380(b)(2) and that

"a jury could well infer from such a finding that the

records would have contained indications of negli-

gence." Id.; see Mercer v. Ruine 443 Sold 944. 946

FIa.1983 (willful•347 violation of trial court's dis-

covery order justified imposition of harsh sanction of

default judgment against noncomplying party). If the
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loss of the evidence was determined to be rtegltgent,
the Third District's rebuttable presumption of negii-
gence for the underlying tort applied. However, we
clarified that the presumption only applied when "the
absence of the records hinders [the plaintiffs) ability
to establish a prima facie case." Id. This rebuttable
presumption shifted the burden of proof under section
90.302(2 Florida Statutes (1985), so that the pre-
sumption "is not overcome until the trier of fact be-
licves that the presumed [negligence] has been over-
come by whatever degree of persuasion is required
by the substantive law of the case." Id, at 600-01
(quoting Caldwe!! v. pivision o~Retiremenl. 372
So.2d 438.4401F1a.19791),

Interestingly, the Third District released its decisions
in Valcin and Bondu, the case certified for conflict
with the instant case that recognized an independent
cause of action for spoliat[on of evidence, on the
same day, June 5, 1984, and denied rehearing in both
cases on the same day, August 20, 1985. Though they
deal[ with substantially the same issue, these two
cases were distinguishable because of the plaintiffs'
different forms of requested relief from summary
judgment. In order to avoid summary judgment,
Bondu attempted to amend her complaint against the
hospital to add a spoliation of evidence claim and
had also filed a separate cause of action for spolla-
tion. She was denied leave to amend her complaint in
the first case, and a judgment on the pleadings was
entered against her in the separate action. In Valcin,
the plaintiffs were simply appealing from a summary
judgment of the underlying tort action against the
hospital.

The 'Chird District did not note this distinction be-
tween the two cases in deciding that in Bondu there
was a cause of action and in Yalcin there was a pre-
sumption which was to be applied in the underlying
action. We did not review the Third District's dcci-
sion in Bondu or reference the Bondu decision in our

opinion in Valcin, Now that we consider whether the
remedy against afirst-party defendant for spoliation

of evidence should be the Valcin presumption and
sanctions, if found to be necessary, or an independent
cause of action, we decide in favor of the VaJcln pte-

sumption and sanctions. Martino has not demon-

strated that there is any need to change our reliance

on the Valcin presumption and instead recognize an

independent cause of action for first-party spolfat[on

of evidence. We disapprove Bondu to the extent that
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it conflicts with this decision.

In sum, for reasons stated in this opinion, we approve
the Fourth District's dismissal of the cause of action
for spoliation of evidence. This case is remanded to
the district court for further proceedings consistent
with this opinion.

It is so ordered.

WELLS, ANSTEAD, LEWIS, pUINCE,
CANTBRO, and BELL, JJ., concur,
WELLS, J., concurs specially with an opinion, in
which BELL, J., concurs.
PARIENTE, C.J., recused.WELLS, J., specially con-
curring.
I concur with the majority's opinion and reasoning in
affirming the Fourth District Court of Appea]'s deci-
sion that there is no separate cause of action against a
first-party defendant for spoliation of evidence. In
instances in which it is demonstrated that afirst-party
defendant has a duty by reason of statute, regulation,
court order, or discovery rule to maintain and pre-
serve *348 evidence, I believe this Court has already
decided that the presumption from Public Health
Trust o,~Dade County v. Valcrn. 507 So.2d 596. 601
Fla,(987 or sanctions should be used by the trial
court. No sepazato cause of action, therefore, should
be found to exist.

However, in the instant case, l believe that in addition
to the decision that no cause of action exists, there
should be na use of tha Valcin presumption or sanc-
rions because Wal-Mart had no duty to maintain or
preserve the cart or videotape. In this case there was
no statute or regulation which required Wal-Mart to
preserve the evidence. Suit was not filed for two
years aRer the incident at the Wal-Mart store, and

during that two-year period, no court order or discov-

ery rule required Wa1-Mart to maintain or preserve
the cart or videotape.

For this reason, I disagree with the majority's deci-
sion not to decide the related issue of whether the
Fourth District Court of Appeal's decision to reverse

the trial court's directed verdict for Wal-Mart on the
negligent maintenance theory was proper. [ would

decide that issue and quash the decision of the Fourth

District.

It is fundamental to the entire legal basis for spolia-
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lion of evidence that the owner or possessor of prop-
erty have a legally defined duty to maintain or pre-
serve the property. Both Valcin and Bondc~,_v. Gur-
vich. 473 So.2d 1307 (Fla. 3d DCA 1984), clearly
recognized as their foundarion the statutory and regu-
latory duty to maintain hospital records. Unless there
is a legally defined duty, I believe that presumptions
or sanctions against owners or possessors of property
for spoliation of evidence have serious due process
concerns under bath the United States and Florida
Constitutions. See U.~Const. amend. V & XIV;
I, 6 9, Fla. Const, Both constitutions expressly protect
the freedom to use property, and this necessarily in-
cludes the freedom to dispose of property, unless
there is a legally defined duty requiring maintenance
or preservation of the property,

One law review article succinctly stated the impor-
tance of the existence of a duty to maintain evidence
in these situations.

Regardless of whether a separate cause of action
is recognized or whether spollattoe remedies are
limited to presently existing alternatives, the first
issue that must be addressed in any analysis is
whether a duty exists on the part of the possessor to
preserve or maintain the evidence, Without such a
duty, there can be no valid legal basis for the impo-
sition of sanetipns, much less the striking of plead-
ings or the award of damages, Likewise, without a
clear delineation of the parameters of the duty to
preserve evidence, one cannot determine whether
they are subjecting themselves to liability by clean-
ing up a spilled substance on a grocery store's
floor, moving a damaged car off the road, or dis-
posing of abroken chair.

RobeR D. Peltz, The Necessity of Redefining
Spoliatin~r njEvidence Remedies in Florida. 29 Fla.
St U.L.Rev, 1289, 1320 (20021. The Supreme Court
of Kansas made the point in Konlin v. Rosel We!!
Perforators lnc.. 241 Kan, 206, 734 P.2d 1177
1381-82 (1987):
Appellant urges that this court should not hesitate
to adopt the new tort or any other new remedy
whenever a person suffers loss et the hands of a
"wrongdoer." The problem with this argument is
that, absent a duty to preserve the' T-clamp, appel-
lee is not a wrongdoer and had an absolute right to
preserve or destroy its own pmperry as it saw fit.

It appears to me that the district court in its decision
in the instant case attempts, *349 to skirt Wal-Mart's
lack of duty by making an erroneous distinction bc-
tween a Valcin presumption and an ."adverse infer-
ence: 'The district court made the following remerk-
able statement:

Unlike the presumption of negligence which may
arise under Valcin, the adverse inference concept is
not based on a strict legal "duty" to preserve evi-
dence. Rather, an adverse inference may arise in
any situation where potentially self-damaging evi-
dence is in the possession of a party and that party
either loses or destroys the evidence. Cj. [New
Hampshire Ins. Co. v. Royal /ns. Co.. 559 So.2d
102. ]03 (Fla. 4th DCA 19901].

Martino. 835 So.2d at 1257. I have carefully read the
Fourth District's earlier decision in New Hampshire
Insurance Co., to which it cites, and I do not find a
basis for the above statement in that case. Nor have I
found any other authority for that statement. To the
contrary, New Hampshire Insurance Co. had to do
with the failure to produce an insurer's underwriting
file in an instance in which the court had ordered the
underwriting file to be produced. The Fourth Disfict
expressly held in that case that Valcin provided the
remedy. The Fourth District in that case in no way
dispensed with the duty basis for the Valcin presump-
tion, sanctions, or adverse inferences,

I understand that there is a real need by those who are
injured to have evidence preserved so that claims can
be pursued. I recognize that the freedom to use prop-
erty should be tempered by this need, However, just
as tort claims have duty as a fundamental element, so
must any presumptions, sanctions, or adverse infer-
ences arising from failure to maintain or preserve
propeRy have duty as a basis. This CouR has histori-
cally only recognized such a duty when there is a
statute, regulation, court order, or discovery rule
which provides the duty. ~alcin. 507 So.2d at 601;
Mercer v. Raine 443 So.2d 944, 945 (F1a.198

This is an exceedingly important issue which should
be confronted by this Court, Businesses as well as
individuals must have regular record and property
disposition policies. Obviously, storage space, both in
warehouses and in computers, have finite limits.
Practically, what was Wal-Mart to do when it was
notified by Martino in March 1997? Was Wal-Mart
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to take the cart out of service? Was Wal-Mart to store
the cart? How many warehouses would it take to
store all of the property involved for the four-year
statute of limitations period when Wal-Mart receives
a notice of a possible claim? ~

FN3. An article concerning spollatfon issues
in the electronics age explains this problem:

At some point, society must be willing to
cut back on the search for truth to take ac-
count of other values the litigation matrix
serves, including the utilitarian concern
for efficiency, the need to preserve the
procedural-substantive balance, and the
need to provide predictable standards of
primary behavior. An absolute strict li-
ability retention standard, triggered by the
mere potential of suit, would severely
threaten attainment of allthree goals.

For commercial enterprises that face the
constant threat of litigation, adoption of
such a standard effectively would mean
that the enterprise would be required to
constantly review its backup tapes for
documents that could, at some later point
in the litigation process, be deemtd rele-
vant; and if the enterprise predicted incor-
rectly, it would risk imposition of severe
sanctions. The expense of such a process
could easily prove prohibitive, because it
would require the devotion of an enor-
mous and unending number of person-
hours, by knowledgeable individuals, to
complete a careful review of unorganized
backup tapes. Yet the only realistic alter-
native to such a burden would be a policy
of total retention indefinitely-a practice
that, given the geometric increases in
document volume in the electronic age,
could lead to the physical overrunning of
a company with electronic equipment and
severe retrieval burdens if and when the
documents actually were needed in litiga-
eion. 7liese are difficulties never faced in
the age of pre-electronic storage. Yet to
this point, at least, few courts seem will-
ing to consider the possible need to adjust
spoliation standards. The need for such a
reconsideration is well at hand,

Although reasonable debate is possible
over which moment should trigger the
duty to preserve-the moment of a discov-
ery request or the moment of a discovery
order-it should be clear that any earlier
point in the litigation process would be in-
advisable. Use of any earlier demarcation
point could lead to unlimited and chaotic
disruption of electronic recordkeeping, as
well as to the imposition of unfair and un-
predictable standards oi' behavior on de-
fendants, If defendants were obligated to
prosetve documents the moment they bo-
came aware that a suit. might be filed,
lazge companies that regularly face the
possibility of suit would be required con-
stantly to disrupt their normal practices,
presumably adopted because of their effi-
ciency, merely because a suit was threat-
ened. Nor is the time of filing a complaint
a more appropriate demarcation point for
the obligation to preserve electronically
stored evidence, again because the disrup-
tion for industries regularly subject to suit
could be enornlaus.

Martin H. Redish, E~ectro~~ic Discavery
and the Litigation Matrix. 51 Duke L.J.
561.623-25 (2001 (foomates omitted).

*350 I believe these problems are highlighted in this
case by the fact that Wal-Man was notified of the
incident in March of 1997, but suit was not filed until
August of 1999. Erom March of 1997 until August of
1999, there was no duty by reason of statute, regula-
tion, court order, or discovery rule to maintain or
preserve this property. 'T'here is no legal basis upon
which to impose a Valcin presumption, sanction, or
adverse inference when suit is filed two years after an
incident because a putative defendant did not pro-
serve the property for those two years. Making Wal-
Mart subjoct to any of these measures in this situation
causes very serious constitutional and practical con-
cerns and issues, and frankly, is unfair and wrong.

BELL, J., concurs,
Fla.,2005.
Martino v. Wal-Mart Stores, Inc.
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P
Supreme Court of Florida.

PUBLIC HEALTH TRUST OF DADE COUNTY,
d/b/a Jackson Memorial Hospital, Petitioner,

v,
Gregoria VALCIN, et al., Respondents.

No. 67673.

April 30, 1987,

Patient and her husband brought action against public
hospital after patient suffered ruptured label preg-
nancy one and one half years after hospital staff had
performed label ligation on her. The Circuit Court,
Dade County, Jon I. Gordon, J., entered summary
judgment in hospital's favor, and appeal was taken.
The District Court of Appeal, 13 So.2~ 1397. af-
firmed in part, reversed in paR and remanded. On
application for review, the Supreme Court, Adkins,
(Rat.), J., held that: (1) substantial issue of material
fact existed as to whether patient was advised of risk
of label pregnancy, precluding summary judgment;
(2) absence of surgical records did not create conclu-

sive presumption of negligence, but rather, created
rebuttable presumption; and (3) hospital could be

held liable for significant omissions of its employee

doctors.

fisted as to whether patient, prior to executing consent
to procedure, was advised of risk of tubal pregnancy,
thereby precluding summary judgment in favor of
hospital on claim that consent was not informed.
West's F.S.A. & 768.46(31(al(, 2, (4)(a).

ll Health 198H X817

198H Health
198HV Malpractice, Negligence, or Breach of

bury
198H Actions and Proceedings
198Hk815 Evidence

198Hk817 k. Presumptions. Most filed
Cases

(Formerly 204k8 Hospitals)
Although no conclusive presumption exists which
establishes liability when operation recoids are
shown to be missing- due to deliberate acts or omis-
sions of hospital or employee doctor, rebuttable pre-
sumption of negligence exists if patient demonstrates
absence of records hinders patient's ability to estab-
lish prima facie case.

j31 Health 198H F%~'ISZ

198H Health
198HV Malpractice, Negligence, or Breach of

Dury

Approved in part, quashed in part and remanded.

McDonald, C.J., concurred in result only.

West Headnotes

j~ Judgment 228 x'181(33)

228 Judgment
228V On Motion or Summary Proceeding

228k 181 Grounds for Summary Judgment
238k181(151ParticularCases

228k I S 1(13) k Tort Cases in General.

Most Cited Cases
In action against public hospital by patient, who suf-

fered ruptured label pregnancy one and a half years

after label ligation had been performed on her by

hospital staff, substantial issue of material fact ex-

981 HV(F) Persons Liable
19 781 Hospitals or Clinics

198Hk7g2 k. In General, Most Cited

Cases
(Formerly 204k7 Hospitals)

Hospital could be held liable for surgeon's significant
omissions, where hospital was left as sole defendant

in case to answer for doctors carelessness because

operating doctor, as agent employee of public hospi-

tal, was properly dismissed under community stat-

utes. West's F,S.A. & 768.28(91(al.

j~ Health 198H X782

1.98H Health
198HV Malpractice, Negligence, or Breach of

Duty
198HV F Persons Liable
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98Hk781 Hospitals or Clinics
198Hk782 k. In General. Mpst Cited

Cases
(Formerly 204k7 Hospitals)

Generally hospital may not fairly be held liable for
patient's entire damages solely based on omissions of
independent contractor doctor by merely granting
doctor practicing privileges in hospital.
`597 Miller Walton end George W, Chesrow of
Walton, Lantaff, Schroeder &Carson, Miami, for
petitioner.

William A. Bell, Tallahassee, for interve-
nor/petitioner, Florida Hosp. Assn.

First, the district court found the alleged oral warran-
ties sufficient to raise a question of fraud vitiating an
informed consent under the statute then in effect,
section 768.46(4)(a), Florida 5tatutes11981). The
statute provided as follows:

A consent which is evidenced in writing and meets
the requirements of subsection (3) shall, if validly
signed by the patient or another authorized person, be
conclusively presumed to be a valid consent. This
presumption may be rebutted if there was a fraudu-
lent misrepresentation of a material fact in obtaining
the signaNre.

Amold R. Ginsberg of Horton, Perse &Ginsberg,
and Virgin & Kray, P,A., Miami, for respondents.

ADKINS (Ret.) Justice.

In reversing in part the summary judgment resolving
all issues in a medical malpractice action in favor of
defendanVpetitioner Public Health Trust of Dade
County, d/b/a Jackson Memorial Hospital (Hospital)
and against plaintiff/respondent Gregoria Valcin
(Valcin), the district court adopted a scheme of evi-
dentiary presumptions to be utilized when the ab-
sence of surgical operative notes impairs the .plain-
tiffs ability to establish his case. Yalcin v. Public
Health Trust 473 So 2d 1297 (Fla 3d DCA 1984).
Because the scheme involved an irrebuttable pre-
sumption, found violative of due process in SCraurhn
v K & K Land Management. Inc., 326 So.2d 421
Fla. 1976 , we find jurisdiction based on conflict.
AR. V, ~ 3(b)(J), Fla. Const. We approve in part and
quash in part the decision under review.

A year and one-half after undergoing tubal ligation

surgery in an effort to be sterilized, respondent Val-

cin suffered a ruptured ectopic pregnancy which
nearly caused her death. She, joined by her husband,

sued petitioner Hospital on the grounds that its agents

had I) breached an alleged warranty as to the effec-
tivcness of the operation, 2) failed to obtain a truly
informed consent, and 3) negligently performed the
operation. While the district court found the summary
judgment on the first claim proper in the absence of

the written guarantee required under section 725.01,

Florida Statutes (19811, it found genuine issues of

material fact requiring jury resolution in the latter

two claims.

The .court found the existence of an informed consent
additionally called into question by Valcin's state-
mentthat she had never been informed of the specific
risk of an ectopic pregnancy.

Second, the court reversed the summary judgment on
the claim of negligent performance of tha operation,
which the trial court bad apparently granted on the
basis that a deposition of Valcin's sole medical wit-
ness "conclusively showed that he could not testify
that the sterilization procedure departed from accept-
able medical standards, or that any such departure
proximately caused Valcin's subsequent ectopic
pregnancy." 473 So.2d at 1303.

While noting the general rule that it is the plaintiff s
burden to establish medical malpractice, At in.r v.
Humes 110 So 2d 663 (~Ia.195~, the district court
Cound that the lack of an "operative repoR" by the
surgeon in Valcin's file impaired the expert's ability

to determine whother the operation had been per-

formed with due care. Some question exists in the

instant case as to the existence or adequacy of an
operative note in the case. Although such a note
"normally records the preoperative diagnosis, a de-
tailed record of his [the surgeon's] procedure (cut by

cut and stitch by stitch *598 almost), the operative
findings, and the condition in which the patient was
transferred to the recovery ward .., following sur-

gery," J. McQuade, Medical Practice jor Tria! Law-
yers § 2-20 (2d ed. 1985), the district court found that

the failure of the instant note to do any of these things

hindered the plaintiffs ability to proceed:

Finding a statutory duty to maintain such records, and

holding that "where evidence peculiarly within the
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knowledge of the adversary is, as here, not made
available to the party who has the burden of proof,
other rules must be fashioned," 473 So.2d at 1305
(footnote omitted), the district court created the fol-
lowing rules. If the hospital is unable to produce the
records, a burden is preliminarily placed upon it to
prove by the greater weight of the evidence that "the
records are not missing due to an intentional or delib-
eratc act or omission" of the hospital or its ernploy-
ees. !d, at 1306. If the fact-finder determines that the
hospital has met this burden, "the fact that the record
is missing will merely raise a presumption that the
surgical procedure was negligently performed, which
presumption may be rebutted by the hospital by the
greater weight of the evidence." Id. However, if the
employee doctor is found to have deliberately omit-
ted making the report, or the hospital is found to have
deliberately failed to maintain it, "then a conclusive,
irrebuttable presumption that the surgical procedure
was negligently performed will azise, and judgment
as to liability shall be entered in favor of Valcin." Id.

We agree that material issues of fact have been raised
in regard to the latter two claims, necessitating reso-
lution of those issues by trial. Whitten v. Progressive
Casualty Insurance Co., 410 So.2d 501 (FIa.19821.
We must, however, quash in part the district court's
holdings as to the law to be applied in resolving these
issues upon remand.

We turn first to the issue of informed consent. Prior
co the operation Valcin signed cwo consent forms, the
first indicating the general hazards of surgery and
reciting that "surgery is not an exact science, and I
acknowledge that no guarantees have been made to
me concerning the results of the operation or proce-
dure." The second form, a "Consent for Authoriza-
tion for Sterilization," stated that "It has been ex-
plained to me by Doctor Sharpe that this operation [a
bilateral label ligation] is intended to result in steril-
ity, but this is not guaranteed."

LI] In spite of these signed consent forms, the district
court properly found material questions of fact raised
by Valcin's allegations of oral warranties as to the
effectiveness of the operation, Morganstine v. Roso-
molj" 407 So 2d 941 (Fla. 3d DCA 1981), and her

claim, unrefutcd by the language of the signed con-
sent forms, that she had not been informed of the
particular risk of an ectopic pregnancy. 77tanas v.
Barrios 34B So 2d 905 ,Lla. 2d DCA 1977. We

agree that Valcin's allegations were sufficient to
withstand a motion for summary judgment, et Ieest in
the absence of the defendant's having conclusively
established either that an ectopic pregnancy was not a
"substantial risk[ ] ... inherent in the proposed treat-
ment," section 768.46(3)(a)2, Florida Statutes (1985),
or that failure to so inform the patient "was in accor-
dance with an accepted standard of medical practice
... in the same or similar medical community." §
768.46(31(a)1.

Upon remand, Valcin will be required to establish
through expert testimony the information which
should have been conveyed to her under the circum-
stances. Valcin. 473 So.2d at 1302, citing Dirlow v.
Kaalan, ]81 So.2d 226,~F1a. 3d DCA l9§51; Ri v
Florida Puliertt's Compensation Fund. 436 So.2d 987
Fla. 5th DCA 1483), review denied, 450 Sa.2d 486
Fla 9 4 ,

We note, too, that the relevant statute as presently
amended will control the resolution of the issue of
informed consent at trial. Section 768.46(4)(a1, Flor-
ida Statutes (1985), now provides that;

A consent which is evidenced in writing and meets
the requirements of subsection (3) shall, if validly
signed by the patient or another authorized person,
raise a rebuttable presumption of a valid consent.

'"599 (Emphasis supplied.) As we affirm the general
principle that "an appellate court, in reviewing a
judgment on direct appeal, will dispose of the case
according to the law prevailing at the time of the ap-
pellate disposition," Slate v. Ho~itul District o~Har-

dee Countx 201 Sa.2d 69 (Fla.19671; Florida East
Coast Railwuv v. Rouse. 178 So.2d 882, 883 (Fla. 3d
DCA 1965), quashed on other grounds, 194 So.2d
260 f F1a.19661, we note that no conclusive presump-
tion of valid consent, rebuttable only upon a showing
of fraud, will apply to the case. The alleged oral war-
ranties, of course, if accepted by the jury may prop-

erly rebut a finding of valid informed consent.

f21 We next turn to the issue of the negligent per-
formance of the operation and the related presump-

tions involving the absence of surgical operative
notes. While we share the district court's concerns as

to fairness when "evidence peculiarly within the
knowledge of the adversary is ... not made available

to the party which has the burden of proof," 473
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So.2d at 1305, we find that the rules fashioned by
that court sweep wider than necessary. For reasons
more fully expressed below, we strike down the con-
clusive presumption establishing liability when the
records are shown to be missing due to the deliberate
acts or omissions of the hospital or employee dcetor.
We adopt, with some modification, the shifting of the
burden o£ producing evidence when essential records
are found to be either missing or inadequate through
the defendant's negligence,

We find the conclusive presumption invalid for two
reasons. First, it violates due process in its failure to
provide the adverse party any opportunity to rebut the
presumption of negligence. Straughn v. K K Land
Management. Inc.. 326 So.2d 421 (FIa.1976); Bass v.
Genera! Development Corte.. 374 So,2d 479
FIa.1979 . Second, such a drastic "short circuiting"
of the jurors' function is simply unnecessary. In those
extremely rare instances that the evidence establishes
an intentional interference with a party's access to
critical medical records, a wide range of sanctions is

available to the trial court under Florida Rule of Civil
Procedure 1.3800(2), See, e.g„ Mercer v. Raise.
443 So.2d 944 (FIa.1983). Further, a jury could well
infer from such a finding that -the records would have
contained indications of negligence. See 6 90.3031.
FIa.Slxt. (1985); J. McQuade, Medical Praclice for

Trial Lawyers § 2-20 (2d ed. 1985) ("Rarely, and
usually only in malpractice cases, the findings [in a
surgical note] are inadequately described or omitted

altogether. This is a suspicious circumstance.")

Although we approve the district court's adoption of
the rebuttable presumption, applicable when essential
medical records are unavaiiablc due to the adverse
parties' negligence, we must clarify its application in
certain respects. We first stress the limited function
of the presumption. The absence of a surgical note

will not necessarily bear on the issues in a malprac-
tice action based solely on, for example, failure to

obtain an informed consent or failure to properly di-

agnose an illness. It should apply only when neces-

sary to serve the purposes of justice, In other words, a
plaintiff must first establish to the satisfaction of the

court that the absence of the records hinders his abil-

ity to establish a prima facie case. In Patrick v. Sed-

wick 391 P 2d 453 457 (Alaska 19641, for example,

the Alaska Supreme Court noted that "it was incum-

bent upon the appellee surgeon to have described

accurately and fully in his report of the operation

everything of consequence that he did and which his
trained eye observed during the operation ,., (i]f these
requirements had bcen met the report would .., more
likely .,. have supplied sufficient facts to have permit-
ted expert witnesses to testify on the question of neg-
ligence."

We stress this point in order to avoid the potential
problems involved in confusing the absence of the
records with the true issues at trial. Negligence in
failing to make or maintain medical records does not
necessarily bear at all on the question of whether the
medical procedure involved has been conducted neg-
ligently. The presumprion, shifting the burden of pro-
ducing the evidence, is given life only to equalize the
parties' respective positions in regard *600 to rho
evidence and to apow the plaintiff to proceed.

Our shifting of burdens of producing evidence in the
context of medical malpractice actions is not un-
precedented. Several of the policies underlying our
decision of Marrero v. Goldsmith. 486 So.2~ 530
F1a.1986 , in which we shi8ed the burden of "initial
explanation" to the defendant doctor when the fault-
less plaintiff had been injured while unconscious
during surgery, are prosent in this case. As in Mar-

rero, the doctor's exclusive knowledge as to the
medical procedures involved, tha relative ignorance
of the plaintiff, and the lack of direct evidence of
negligence in the absence of complete medical re-
cords compel a shifting of the burden of producing

evidence as a matter of public policy.

At this point, we should clarify the type of rebuttable
presumption necessitated under this decision. The
instant problem should be resolved either by applying

a shift in the burden of producing evidence, sec ion

90.302(1). Flo 'da Statutes (1985), or a shift in the

burden of proof. $ 90.302(2]~Fla.Stat. (1985). While
the distinction sounds merely technical, it is not. In

the former, as applied to this case, the hospital would

bear the initial burden of going forward with the evi-

dence establishing its nonnogligence. If it met this

burden by rho greater weight of the evidence, the

presumption would vanish, requiring resolution of the
issues as in a typical case. See Gu!!e v. Bowes, 174

S~Q 2d 26 fFla.1965); C. Ehrhardt, F/orida Evidence §

302.1 (2d ed. 1984). The jury is never told of the pre-

sumption,

In contrast, once the burden of proof is shifted under

ARp~endix D -Part 2
~ 2010 Thomson e tars. No Claim to Orig. US Gov. Works.

OCTOBER 21-22, 2010

0

109



Page 5

507 So.2d 596, 69 A,L.R,4th 895, 12 Fla. L. Weekly 21 l
(Cite as; 507 So.2d 596)

section 90.302(2), the presumption remains in effect
even after the party to whom it has been shifted in-
troduces evidence tending to disprove the presumed
fact, and "the jury must decide whether the evidence
introduced is sufficient to meet the burden of proving
that the presumed fact did not exist," Ehrhardt at §
302.2, citing Culdwe!! v. Division o[Retirement. 372
So.2d 438 (Fla.1979).

A vanishing presumption will not assist a plaintiff in
proving his case, If the plaintiff is in fact sufficiently
"hindered" by the absence of an operative note, odds
are that the defendants production of some evidenco
of nonnegligence will not place the plaintiff in a bet-
ter position. Testimony based on the selective recol-
lections of the surgeon and his staff would be consid-
ered "substantial" enough to "burst the bubble," thus
keeping the presumption from the jury. See !le v.
Boggs l74 So.2d 26 fF1a.1465); see also a h Tian
v Yann 390 So.2d 750 (Fla. 5th DCA 19801;
Brerhauer v. Bru~sse!! 347 So.2d 656 (Fla. 4th pCA
1977). Plaintiff could rarely prove negligcnee by a
preponderance of the evidence when the presumption
has given him nothing more than the self-serving
testimony of the defendant.

Finally, in the usual case where a vanishing presump-
tion is employed to facilitate the determination of an
action, the underlying facts giving rise to the pre-
sumption also form the basis for a logical inference

of the fact presumed. Such a logical inference re-
mains after a vanishing presumption disappears only
where the underlying facts are sufficiently connected
to and thus probative of the inferred fact. See
Ehrhardt at § 302.1. In a case such as this, however
suspicious the absence of surgical records may ap-
pear to a jury, this fact alone would seem insufficient
to form the basis far a logical inference that the op-
eration was performed negligently. Thus, in most
cases such as the one at baz, where there is no other
evidence of negligence, once credible evidence of
nonnegligence is introduced, a directed verdict for
the defendant would likely follow. See Ehrhardt at §
302.1.

The second type of rebuttable presumption, as recog-
nized in section 90.302(2) Florida Statutes, affects
the burden of proof, shifting the burden to the party
against whom the presumption operates to prove the
nonexistence of the fact presumed. "When evidence

rebutting such a presumption is introduced, the pre-

sumgtion does not automatically disappear. It is not
overcome until the trier of fact believes that the pre-
sumed fact has been overcome by whatever degree of
persuasion is required+601 by the substantive law of
the case." Caldwell. 372 So.2d at 440. Rebuttable
presumptions which shift the burden of proof are
"expressions of social policy," rather than mere pro-
cedural devices employed "to facilitate the determi-
nation of the particular action." Id, See also, ~
90.303 and 90,}04, Fla.Stst. (1985).

A section 90.302(2) presumption shifts the burden of
proof, ensuring that the issue of negligence goes to
the jury. 'Ibis interpretation appears to best imple-
ment public policy that adequate operative notes be
kept.

We must next explore the district court's observations
as to the hospital's direct rather than vicarious liabil-
iry for a surgeon's failure to create an operative note.
While a hospital is indeed statutorily required to
maintain medical records including, under Florida
Administrative Code chapter ]OD-28.59(3), "medical
and surgical treatment notes and reports; ' see 473
So.2d at 1305. n. 7, only surgeons may in fact pre-
pare such operative notes, and generally such sur-
geons are only independent contractors granted the
privilege of practicing in the hospitals rather than
employees. Vicarious liability does not therefore nec-
essarily attach to the hospital for the doctors' acts or
omissions. Pini!!os v. Cedars of Lebanon Kosnital
~o~p 403 So.2d 365 (F1a.19811; Wilsvn v. Lee Me-
morial Hospital. 65 5o.2d 40 (F1a.19531; Reed v.
Good Samaritan Hospital Association, Inc.. 453
S4.2d 229 (Fla. 4th DCA 1984).

[3~ The facts underlying the district court's broad
observations as to the hospital's direct liability reflect
an atypical situation. That party was left as the sole
defendant in the case to answer for the doctor's care-
lessness because the operating doctor, an
agent/employee of the public hospital, was properly
dismissed under the immunity provisions of section
768 28(91(al Florida Statutes (Suno 1980). In this
clear employer/employee context, the hospital may
properly be held liable for the significant omission of
its employee doctors committed within the scope of
their employment.

L4] Generally, however, a hospital may not fairly be
held liable for a plaintiffs entire damages solely
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507 5o.2d 596, 69 A.L.R.4th 895, 12 Fla. L. Weekly 211
(Cite as. 507 5o.2d 596)

based on the omissions of an independent contractor
merely granted practictng privileges in the hospital.
Because the relationship between hospital and doctor
is often unclear and raises a question for the jury,
though, /ruin¢ v. Doctors Hospital of Lake Worlh.
/nc.. 415 So.2d 55 (Fla.. 4th DCA), review denied,
422 So.2d 842 (Fla.19821; Garcia v. Tarrio. 380
So.2d 1068 (Fla. 3d DCA 19801, every hospital
would do well to ensure that a patients medical re-
cords contain a sufficient operative note.

We note, too, that in practice no such unfairly im-
posed "direct liability" will be ordinarily found; if the
doctor is found to be an independent contactor, the
hospital may not be found liable for any negligence
on his part, and in fact will not properly be a party in
the case. We make these observations in order to en-
sure that no hospital not otherwise properly involved
as a defendant in a case is made so based on its pur-
ported "direct liability" for its failure to ensure the
existence or adequacy of operative notes.

As a final note, we point out that upon remand the
trial court should consider the existence or adequacy
of any operative note (which it has not yet done in
this case), and determine whether or not the absence
of an adequate note sufficiently hinders plaintiffs
ability to proceed, thus shifting the burden of produc-
ing evidence on the merits of the claim. Apparently,
conflicting evidence exists as to both of these points
in the pretrial record.

We therefore approve in part and quash in part the
decision hate under review, and remand for further
proceedings consistent with this opinion.

It is so ordered.

OVERTON, EHRLICH, SHAW and BARKETT, JJ.,
concur.
McDONALD, C.J., concurs in result only.

Fla.,1987.
Public Health Trust of Dade County v. Valcin
507 So.2d 596, 69 A.L.R.4th 895, 12 Fla, I.. Weekly
211
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01130/2011 11:05 AM

To "James $anon" <bartonim@fljudl 3.org>

cc "Cynthia Sess"<csass@sasslcmrfirm.com5, "Gary Farmer"
<farmergm@atl.net>, "Jacqueline GriFfin"
<griffinj@flcourts.org>, "Jodi @ TFB "<jjenning@flabar.org~,

bcc

8ubjec# FW: Spoliation Committee-Proposed Instructions,and Issues

From: Candy Stead [mailto:csbeadC~sasslawfirm,com]
Sent: Wednesday, January 26, 2011 1.1:45 AM
To: Donald Hlnkle; Jeffrey Fulford; Judge Artigliere; Judge Brown ;Judge Farmer; Judge Griffin..; NEaI
Roth; Pew L. DeMahy; Philip Burlington; Tracy Gunn
Subject: foliation Committee - Proposed Ins~'u~tions and Issues

Dear Committee Members:

think we can all agree ihatwe are still at a point of not having a finalized instruction. There also has
been some discussion (below) about possibly drafting a more expansive 1/a~in Presumptiofl ins#ruction.
In order to make informed suggestions regarding both issues, l asked my associate,Jennifer Zumarraga,
to review all of the relevant case law and outline the key issues raised by those cases. I have attached
thaf memorandum tothis e-mail. After reviewing the same., it,appears tome that we still have several
issuesto discusspriorto fmahZing an adverse inference instruction andlor deciding ifa more expansive
Valc+n Presumption is appropriate.'(See at4achedj. If everyone is agreeable, I propose that we submit this:
memorandum (or a version of it) to the full board far their consideration.

As for below, I agree with Jefl'that the Valc+n Presumption is applicable to cases beyond those involving a
dutp to preserve certain medical records. However, for the reasons stated`more thoroughly in the
attached' memorandum'

(1) 1 think it is possible, based on the case Jaw, that Valcin may be applicable in casesw;here
there is ANY ̀duty to presen+e—not just a sta#utory duty: (Given the current case law ; however, f
do not'know what authority we would have to extend Valcin beyond negligence cases},

(2) The discussionbelow does not ad dress the issue ofthenon-producing party's "intent'when
the evidence was destroyed. Courts have interpreted Valcin to stand for the proposition that,
where the evidence is inten4rbna/!y destroyed an adverse inference is a~ptied, but where the
evidence is negirgenth~ destroyed the 1/alcin Presumption is applied. 'That being said, and-for the
reasons more thoroughly stated in the attached memorandum,l believe this is not.a correct.
interpretation of Vaicin. In short, f think the Court intended to ere ate one "sanction" when a party
with a duty to pre score evidence destroys evidence critical to the other partps case=the Valcin
Presr~mption —and that that "presumption° is appJicabfe regardless of the non-producing party's
intent.

(3) I think the CommiStee.also has to address the Martino , ett er/Golden Yachts decisions out
of the Fourth DCAYhat Stan-d forthe proposition thatihere is no prerequisite that-the.
nonproducing pa.rty'have a "dutyto preserve"when app}ying an adverse -inference.

Let me knowyour thoughts.

--Cynthia

FEBRUARY 10-11, 2011
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Law Offices of Cynthia N. Sass, P A.
601 West Dr, Martin Wither King Jr. Blvd
Tampa, Florida 33603
(813} 251-5599 —Phone
(B13) 259-9797- Facsimile
www.ErnolovmenlLawTam~a.com

Please note' Thy information contained in t~ls e-mall maybe confidential and ~ivileged and Is intended
only for the individual or er~tiry to which it is add25sed. If you are not the intended recipient, any use;.
dissemination orcopy of this communication is strictPy prohibited. Ii ynu r~celved this communfcatlon in
error, please notlfy us immediately atthe address or telephone numberlisted;

~_.
~rJ~.,,

Memo 2 Io Spoliation Committee 01.25.11.pdf
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ME1~10RANDUM

To: Jury Instruction/Spoliation Committee

From: Cynthia N. Sass, Esquire

Re: Proposed Jury Instructions

Date: January 25, 2011

As we all know, there have Ueen several discussions back and forth among the Committee

Members about what is the appropriate language to use in drafting the proposed "adverse
inference" jury instruction, including questions relating to a "duty to preserve," and other such
issues. There has a(so been a more recent discussion as to whether a mare expansive Valcin

Presumption instruction should he drafted. In order to make informed suggestions regarding the

"adverse inference" instruction and/or to aide the Committee in its decision regarding whether to
draft a more e~ansive Valcin Presumption instruction, I have again reviewed all of the pertinent

case law and outlined the key issues raised by these cases below in Section I. Although this

memo starts with the basics (i.e., definition of spoliation & duty), I believe a review of such

information is helpful in understanding the proper application of an adverse inference as opposed

to the valcin Presumption. I also t~iink we may need to discuss some issues that I do not believe

we have addressed to date, such as whether a duty to preserve is even necessary to an adverse

inference instruction and the necessity of considering the "intent" of the nonproducing party

when deciding whether the [/alcin Presumption or adverse inference instruction is proper. You

will see in Section II, I have made suggestions based upon the information in Section I.

Hopefully this memorandum will be helpful to the discussion.

SECTION I: Imaortant Information to Understand in Order to Sue~est ('han~es

A. Definition of Spoliation and Purpose of Sanctions:

Under Florida law, spoliation is defined as the "destruction, mutilation, alteration, or

concealment of evidence." Uolden Yachts, Inc. v. Hall, 920 Sold 777, 780 (Fla, 4th

DCA 2006) (quoting Black's Law Dictionary 1437 (8th ed. 2004)). Spoliation sanctions

are imposed in Florida "to assure that the non-spoliator does not beaz an unfair burden."

Reed v. Alpha Prof1 Tools, 975 So.2d 1202, 1204 (Fla. 4th DCA 2008). Another reason

for spoliation sanctions is their "deterrent effect on miscreant dzfendants." Perez v. La

Dove, Inc., 964 So,2d 777, 780 (Fla. 3d DCA 2007).

B. When is There a Dutv to Preserve Evidence:

In Florida, "[a] duty to preserve evidence can arise by contract, by statute, or by a

properly served discovery request (after a lawsuit has already been filed)." Roval &

App~dge 1Do~` art 2 14
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Sunalliance v. Lauderdale Marine Ctr., 877 So.2d 843, 845 (Fla. 4th DCA 2004)1. Most
Florida courts have held that there is no common law duty to preserve evidence before
litigation has commenced. Id, (holding that "we find Royal's argument that there was a
common law duty to preserve the evidence in anticipation of litigation to be without
merit"); Gaver v. Fine Line Constr. &Electric Inc., 970 So.2d 424, 426 (Fla. 4th DCA
2007)(holding that "[b]ecause a duty to preserve evidence does not exist at common law,
the duty must originate either in a contract, a statute, or a discovery request'); but see.
Pen Lumberman's Mutual Ins. v. Fla. Power &Light Co., 724 So,2d 629, 630 (Fla. 3d
DCA 1999)(neither rejecting nor accepting the argument that there might be "some type
of common law duty to preserve [evidence] after being notified of possible legal action").

C. The T~alcinPresumption Ma~Be Applied When a.Duty-Bound Party Destroys Evidence.

When a party who has a duty to preserve evidence destroys, mutilates, alters or conceals
such evidence, a burden shifting, adverse presumption may be applied against the non-
producing party. This "adverse presumption" has .become known as the '"i~alcin
Presumption" after the Florida Supreme Court issued its decision in Public Health Trust
of Dade County v. Valcin, 507 So.2d 596 (Fla. 1987). In order for the Valcin
Presumption to apply, the p~u-ty seeking to invoke the presumption has to establish to the
satisfaction of the court that: (1) the non-producing party had a duty to preserve the
records at issue; and (2) that the absence of those particular records hindered his ability to

establish a claim or defense.Z Once established, the non-producing party bears the burden
of proof under Section 90.302(2), Florida Statutes, to establish non-liability. In other
words, even if the non-producing party is able to submit evidence rebutting the

presumption, the trier of feet must ultimately decide whether the presumption was
suf~'icicntly overcome. According to the Court, the purpose of such an e~reme measure
was intended to "equalize the parties' respective positions."

D. The I/alcin Presumption is Ar~bly Applicable to More Than Medical Ne~~ence
Cases.

The Valcin case azose out of a medical malpractice action against a public hospital,
wherein the hospital had a statutory duty to maintain the operative report that was
ultimately not produced. At least one cotut has since held that Valcin is limited to cases

involving a statutory duty to maintain medical records. American Hospitality Mang ;t Co.

of Minnesota v. Hetti~er, 904 So.2d 547 (Fla, 4th DCA 2005)(Valcrn presumption not

applicable in negligence claim against hotel operator). However, other district court
cases (both before and after the issuance of Hetti er indicate that the Valcirr Presumption

1 Although Hagopian v. Public Supermarkets, Inc., 788 So.2d 1088, 1090 (Fla. 4th DCA 2001) has been relied upon

for the proposition that there may be a duty to preserve evidence where litigation is foreseeable, the Court in Royal
rejected this interpretation.
~ The Court rejected the Third DCA's standard of anon-rebuttable, conclusive presumption in cases of intentional

destruction of evidence and adopted the Third DCA's standard regarding arebuttable-presumption, with a

modification: that it would only apply where the missing evidence was material to a claim or defense. Because the

Third DCA held that the judge (rather than the jury) was to first make the determination of whether the non-

producing party had a duty [o preserve, this element (i.e., that duty is a question of law) remained unchanged by the

Supreme Caurt's decision.

App~age ~of art 2 IS
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may have a much broader application. See, e.~., Jordan ex. Rel. Shealev v. Masters, 821
So.2d 342, 347 (Fla, ath DCA 2002)(in contemplating whether the Valcin Presumption
applied to case involving sexual battery, false imprisonment and other non-medical
negligence claims against church and deacon, court deternvned that Valcin Presumption
did not apply because elements of Valcin were not met. Specifically, there was no
evidence that videotape in question existed and no evidence that it was essential to

plaintiff's claims); Palmas Y Bambu, S.A. v, E.I. Dupont De Nemours & Co., Inc., 881
So.2d 565 (Fla. 3d DCA 2004)(in contemplating whether I~alcin Presumption applied to
case involving product defect, negligence, and common law. fraud, court determined that

Ijalcin Presumption did not apply because Defendant's failure to produce evidence of
fungicide testing did not hinder Plaintiff's ability to establish a prima facie case.);
Bulkmatic Transport Co. v. Taylor, R60 So.2d 436, 449 (Fla. 1st DCA 2003xheld that

I/alcrn Presumption was not warranted with regard to data in vehicle's black box because

the evidence did not hinder Plaintiff's ability to establish prima facie case.); Fini v.

Glascoe, 936 So.2d 52 (Fla. 4th DCA 2006)(states that plaintiff may be entitled to I~alcin

Presumption iri case against car dealership involving negligently installed car alarm

system. ).

Perhaps more importantly, the Florida Supreme Court seems to favor a more expansive

approach. Approximately one month aRer HettiQer, the Florida Supreme Court issued its

decision in Martino v. Wal-Mart Stores, 908 So.2d 342 (Fla, 2005), wherein the Court

resolved aninter-district conflict regarding whether an independent cause of action

should exist for first-party spoliation of evidence. The Court rejected an independent

cause of action and ruled that the proper remedy for first-party spoliation "should be the

Yadcin Presumption and sanctions, if found to be necessazy." Id., at 347 (emphasis

added). Unlike Valcin, however, the underlying facts in Martino did not uivolve a clean

of medical negligence; rather, the plaintiff in Martino brought a negligence claim. against

Wal-Mart to recover for injuries she sustained when a shopping cart collapsed. 'Ihe Court

remanded the case to the district court for further proceedings "consistent with" its

opinion. While the sole issue before the Court was to resolve a conflict among the

districts, its conclusions regazding the applicability of the I~alcin Presurnptton in the

context of anon-medical negligence claim is significant.3

E. An "Adverse Inference" M~ Be Applicable Where a Spoliator Had No Dutv to Preserve.

In accordance with Valcin and Martino, the Fourth District Court of Appeal has held that

the Valcin Presumption is only applicable in cases where the non-producing party is

~ In his specially concurring opinion that was joined by Justice Bell, Justice Wells concurs with the majority to the
extent it holds that the Yalcfn Presumpt~'on is applicable in "instances in which it is demonstrated that afirst-party
defendant has a duty by reason of statute, regulation, covet order, or discovery rule to maintain and preserve
evidence." ~., at 347-48. Again, Justice Wells in no way proposes a limitarion of Valcin's application to cases
involving a statutory duty to maintain medical records. However, Justice Wells takes issue with the application of
the Yalcin Presumption under the particular facts of Martino because "Wal-Mart had no duty to maintain or
preserve" [he evidence at issue. Id., at 348. A review of Valcin leaves little doubt that a "duty" to maintain records
is a critical element of the applicability of the I~alcin Presumph~on. (While valid Justice Wells' concerns regarding

a finding of "duty" could have been addressed by the cistrict court, when it conducted "further proceedings

consistent" with the Supreme Court's instruction to follow t}:e requirements of lci .}

App~age ~o~ art 2 16
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duty-bound to preserve evidence. In cases where there is no duty to preserve, however, a
jury is still free to draw an "adverse inference" against the non-producing party.4 See e. .,
Golden Yachts, Inc. v. Hall, 920 So.2d 777, 77X (Fla. 4th DCA 2006)(unlike the
presumption of negligence which may arise under Valcin, the adverse inference concept
is not based on a strict legal "duty" to preserve evidence. Rather, an adverse inference
may arise in any situation where potentially self-damaging evidence is in the possession
of a party and that party either loses or destroys the evidence); Martino v. Wal-Mart
Stores, Inc., 835 So.2d 1251,1257 (Fla. 4th DCA 2003)(fact that plaintiff showed Wal-
Mart the defective cart prior to lawsuit and asked Wal-Mart to keep it safe is not
sufficient to give rise to a Valcin Presumption, but is sufficient for the jury to make an
adverse inference based upon the cart's loss); but see, Martino, 908 at 348-49 (Justice
Wells, specially concurring)(stating that a duty to preserve is a fundamental element of
the Valcin Presumption and any adverse inference instruction).

F. When is an Adverse Inference Jury Instruction Proper?

1, Where There is No Dury to Preserve (and presumably in cases where Valcin
would not apply, such as non-negligence cases, regardless of duty).

As mentioned above, the Fourth District Court of Appeal has found that an aa'verse
inference is proper even where there is no duty to preserve evidence. (Again, as

mentioned above, Justice Wells strongly disagreed with this assertion in his concurring

opinion in Martino. Because it is a concurring opinion, Justice Wells' opinion is not
binding on the district courts).5 While the parties are free to assert that the jury should

make adverse inferences based upon missing evidence in their closing arguments, a jury

instruction on the. issue is not always proper. See Martino, 835 at 1257, n.2 (noting that,

while counsel is free to make arguments concerning the adverse inference created by

missing evidence, a jury instruction was not appropriate; Jordan ex, Rel. Shealev v.

Masters, 821 So.2d 342, 336-48 (Fla. 4th DCA 2002) (noting that a court interferes with

the jury's function when it gives an instruction about facts that aze controverted).

2. Only Where Missing Evidence is "Critical. "

That being said, the court in Hetti er concluded that it "is not per se error" to issue an
adverse inference instruction where the lost evidence was "critical to prove the other
party's claim." Id., 904 So.2d at 550. As such, the Valcin Presumption and the concept of

adverse inference are similar in that a jury instruction is only proper where the lost
evidence is critical and/or material to the other party's claim or defense.

"Unlike the Valcin Presumption, an "adverse inference" does not shift the burdens of proof,
5 W}ule the current state of [he case law seems to indicate that an adverse inference may be drawn even where there
is no "duty to preserve," the Committee may want to discuss Justice Wells' concurring opinion in Martino prior to
finalizing the adverse inference instruction. Moreover, if the current state of the case law is that an adverse
inference may be drawn even where there is no duty to preservo, the Committee may want to delete any paR of the
proposed instruction or notes accompanying the instruction that states otherwise.

App~age ~o~~art 2
17
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At least one court has held that the issue of whether or not the missing evidence is
"Critical" is a question for the jury. Hetti~er, at 551. (compare to, Valcin, where the
court said the question is for the judge's determination).

3. Where Defendant was in Control of Missing Evidence

In addition to showing that the missing evidence is "critical," the missing evidence must

also presumably be under the "control" of the non-producing party. Hetti er at 550.

Again, at least one court has determined that this is an issue for the jury. Id., at 551.

Potentially.• Where Missing Evidence was "Intentionally"Destroyed.

G.

Finally, there is the important issue of whether ar not the adverse inference instruction

may only be given where the non-producing party intentionally lost the evidence, as

opposed to negligently misplacing the evidence. Because this issue of "intent" also

relates to the Yalcin Presumption, it is dealt with separately below.

How the Non-Producing Party's "Intent' Impacts the Applicability of the I/alcin

Presumption and the ConceUt of Adverse Inference

In Valcin and Martino, the Florida Supreme Cour[ indicated that where the evidence is

"intentionally lost, misplaced, or destroyed" the appropriate sanctions would be found in

F1a.R.Civ.P. 1.380(b)(2) and may also include applying an adverse jury inference. Where

the loss of the evidence was determined to be negligent, however, a "rebuttable

presumptioc► of negligence for the underlying tort" applies. Martino, 908 So.2d at 346;
Fini v. Glascoe, 936 So.2d 52, 55 (Fla. 4th DCA 2006). In other words, it appears as if

the applicability of either "sanction" (if you et~n call it that) turns on the non-disclosing

party's intent when it "lost" the evidence at issue.

In my opinion, I do not think this is what the Court intended to do in Valcin. Again, in

Valcin, the defendant was accused of not producing operative records of the plaintiff. The

Third DCA submitted an instruction to the jury stating: (1) if the jury determined that the

non-production was intentional, there was a conclusive, non-rebuttable. presumption that

the defendant was negligent; and (2) if the jury determined that the non-production was

negligent, there was a rebuttable presumption that the defendant was negligent,

In rejecting the dichotomy presented by the Third DCA, the Supreme Court said that the

institution of any conclusive, non-rebuttable presumption was too "drastic" a remedy and

short circuited the function of the jury. According to the Court, in the "raze instance"

records are intentionally destroyed, a court could sanction the destroying party using the

sanctions in F1a.R.Civ,P. 1,380. As almost an aside, the Court stated that "further" a jury

could "well infer from such a finding that the records would have contained indications

of. negligence."

The Court went on to adopt the Third DCA's rebuttable presumption standard (i.e,, the

I~alcrn Presumption), with the limited exception of stating that it is only applicable where

App~dge SDo~` art 2 18
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the missing evidence hinders the plaintiff's ability to prove her claims. The Court then
remanded the case back to the lower court with specific instructions to determine whether
the absence of the missing evidence "sufficiently hinders plaintiff's ability to proceed,

thus shifting the burden of producing evidence on the merits of the claim. " Id., at 6Q1
(emphasis added). Notables in instructing the lower court to determine whether the
burden should be shifted, the Supreme Court did not ask the lower court to make any
determination as to whether the evidence was destroyed intentionally or neQlieently.
Rather~accordin~ to the plain language of the Court's opinion, the apnlicabili of the

burden shiftingwas to turn solely on the lower court's determination of whether the

missing evidence hindered the plaintiff's ability to proceed. To the extent the evidence
was destroyed intentionally, the lower court could always take the additional step of

sanctioning the non-producing party in accordance with F1a.R,Civ,P. 1.380.

In short, I believe the Court intended to create one standard—the Valcin Presumption—

regardless of the non-producing party's intent in destroying the evidence. Otherwise, we

would have to conclude that the Supreme Court intended to give the lighter sanction

(adverse inference) for the more egregious conduct (intentional destruction) and a more

burdensome sanction (Valci~ Presumption) for the less egregious conduct (negligent

destruction). (Because it literally shifts tha burden of proof, the Valcin Presumph'on is

clearly the more severe "sanction" for the destruction of key evidence). See e•e., In re

Electric Machinery vs. Hunt Construction Group, 416, B.R. 801, 875 (M.D. Fla.

2009)(recognizing tha! the adverse inference concept is a "lighter sanction" than the

Valcin Presumption.)

Finally, even if Valcin stands for the proposition that an adverse inference is the remedy

when evidence is destroyed intentionally, I do not think the Court intended to limit the

application of an adverse inference to only those situations involving intentional

destruction of evidence. In other words, an adverse inference instruction. would arguably

be appropriate in situations where the evidence is negligently lost, but where a court has

determined that the Valcin Presumption is not otherwise applicable. For example, where

there is no duty to preserve, the Valcin Presumption would not be applicable, even if the

evidence at issue was destroyed negligently, In such a case, I would think a party could

still argue that the jury can draw an adverse inference as a result of the lost evidence.b

Section II: SueQestfons to Proposed Instruction

(1) Based on the abova, we may want to propose a more expansive Valcin Presumption

instruction.

(2) As for the "adverse inference" instruction we have been working on, below is tl~c latest

proposed instruction. My thoughts are in red font. .

6 The Committee may wan[ to decide whether an explanatory note is necessary for the adverse inference instruction

regarding the breadth of applicability of the instruction

Appe~}age ~of art 2 19
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e. Inference from lass, .destruction, or failure to preserve evid~nee.

A party is obligated to preserve evidence under an agreement that it will be
preserved, or by conduct implying that it will be preserved_ (I ~n unsure where this

language oi3gin~ted. M,y concern is that this seems very sin►i[ar to asking the fury to decfrfe
that. the non-pro~urin~ party h,ad u duty to ~reservc. 4'V1~ le I. ultims~tely think ~Tustic~ ~Vclls

nay be correet3iere, I believe the. Fourth llC'A is the only "la~v" an this issue, end It has

held no duty is needed for xn 1d`~etse inference, Plus, even if a duty I~ ~eq~uire~l, are we

sure-3t is ~ ~nc~tIoix for the Jnry") If you fmd that:.

a. (name of the party) [agreed to] [engaged in conduct implying that. [he] [she] [it]

would] preserve. (describe evidenced and (shine thou~ht~)

b. (describe evidence) was [lost] [destroyed] [mutilated] [altered] [or] [concealed],

while it was within the control of (name of party), and («'o~ilil It be more accurate,

~;iveit the case is~~•, th,it we make (a)-nnd (b) Ks i'ollcr~vs:

(u) was (desci~be et`ldence) [last] [debtrc~~ledj .[mutilated] [Altered or
[concealed] by{name of the party)?
(b) if scr, was (~lescribc e~idenre) within the ro:ntml t~f (n~lme ~►f party) ~t. the
time of it~~ [cfestructian]?

c. (describe evidence) would have been material in deciding -the disputed issues in

this case. ('I think eve should chs~nge "material" with "critical" hosed upon. the fact

that "critico3l'r Ls' more plain lstngnagc f~n~l. the ssimc terns used by the ~ourtli. nC~~,

then you may, but are not required to, infer that this evidence would have been

unfavorable to (nazne of early).

You may consider this inference, together-with the other evidence, in detern~ining

the. issues of the case:,

Notes on Use

1) This instruction is a}~plicable for those eases where the court has determined that a

patty his a legal duty to preserve evidence (e. g. by contract, agreement or conduct), followed by

the loss, destruction, altzi~ation or other disposition of material evidence caused by that party.

(First. I think it is qu~stiana6le~vlietltic,r there is a le~~] duty requir~mcnt, per aUore. Second, t~

me, it se-emti like- w~ are a;~king the ec~urt ~nci the jury to make the game cue#.erminttC on-~--ti~at

there ~;~as a cit~ty to preserva. My but is that, if a dut~~ is {~res~;rve i~ a requirzni~rrt tU adverse.

nferc~ice_, it should follu4v Valein on this issue, and 1:;1~~c it to the jtuige to determint~.

2) This instruction is not intended to limit the trial court's discretion to impose sanctions,

against aporky-for either inadvertent or intentional conduct in the loss, destruction, alteration, ~r

other disposition of evidence material to a case. For example see Sponco Manufacturing, Inc. v.

Alcover, 656 Sa. 2d 629 (Fla. 3d DCA 1995); and Nationwide Lft'I'rucks, Inc v, Smith, 832 So.

2d 824 (Fla. 4th DCA 2002).
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20

FEBRUARY 10=1'I, 2011 131



3) "Ihe inference created by this instruction does not rise to the level of a presumption.
or cases involving breach of a statutory duty to preserve evidence or application of an
evidentiary presumption for lost, destroyed or altered evidence, see Public Health Trust of Dade
Cor~nty v. I~alcin, 507 So,2d S96 (Fla. 1987); and 402.4 d., FSJI.
71iis la»gu~~~ is problematic to me far the following reasni~s:

.tint.: I think it. c~ascribes ~~.l~in ton n~~rre~~~~ly. As argued abc~tie, J. think Valcin
niay apply s~ long as lher~ is any duly—statutory ur othettitrise.

Szcond: c:vcn if ~%alcin is aPplicahla t~ cases heyond medical' ~e~li~enc~,, it may

still be limited to negligence cages, insofar as I haven't .found any nan-ne~;ligenee cases
where the przsum~ titan was aUpl c~i. 'Irttis Hate mal:e~ it seem I k.c it m~iy be applis;af~l~; tci
even non-negli~enc~ cases (sa loi~~ as thet•e is a slati~iory duty).

'Third: arc there cases apPlyizt~ an adverse inference nstnictic~n to cases that do
nc~t involve negli~enca'? T wuulc! assume it ~voulci be applicable; E~ui wandered i1' 4~e
needed some authority to define the scope, c+f applicability ofthis instruction.

Rourth: the -e, s an issue: as to whetherthe I~calcin Prextirription can onl}~ be 1.pplied
~~hera the e~~idenc~> is "nzgligently~" last. In other words, if'tl ere is ~ ttuty i~ ~reszrve and
the 'non-~rac~uc n~ party lost the- ~vic3ance "inEe~li~nally,"` arguably, under ~a akin (ati~
halartic~o , an adverse inference niay b~ applied—i~ot the Val:~rn Presr~mJ~trvn. (A~a n, ~.s
e~plai~teci al~c~ve, I Persc~nnlly think ibis is a~ irrational outco me----hut it appears in line.

with the l~n:gua~z ~f Val~:it~ ~i~c~ at L~a~t one fiourth !)C;r'# opin e»).
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----- Original Message -----
From: JefF Fulford
To: ̀Ralph Art~lere'

Sent: Friday, January 21, 2011 12:00 PM
Subject: RE: Spoliation -proposed instructions and issues

Ra1Ph

As always, you raise good points. The medical records requirement is a case right on point, but. we did
already deal with that issue with the Valcin instruction, as you know. (402.4 d) And remember that we
used a different standard .(presumption, as apposed to the inference standard wp -are creating: now),

would think that forany failure to keep/maintain records based on a statutory requirement, then there
would be a good argument that a 'presumption' (like Valcin) exists, as opposed to an `inference'.,

However, I don't know if the law supports my supposition. I do recall that Valcin did also discuss the

personal and fiduciary relationship between the provider and patient, but don't believe that was the
cornerstone of the opinion/decision,

Questions:
1) Wi11 violation of other statutory duties be more akin to the Valcm .instruction? If so, then we still

probably need to craft the inference instructions we are working on.
2) Do we want to take on drafting a general Valcin type instruction (based on failure to follow

statutory lawj applicable to non-med rnal cases?

Is it ok if I send your comments fo the committee, It raises some good questions for committee

dialog.
Jeff

From: Ralph Artgliere [malto:skywayra@tds.net]

Sent: Wednesday, January 19, 2011 335 PM

To; Jeff fulford
Subjects Re. Spoliation -proposed instructions and issues

JefF,

Working on something else, I came across more preserva [ion req'ts:

The existence of statutes and regulations requiring preservation of evidence extend the duty of

preservation to some unlikely or perhaps unrecognized categories of records, especially in light of

exploding use and application of electronic tools, media, and environments. For example,, public records

requirements for government agencies and the duty to preserve public records may implicate activities.

on government computers .that were never intended of understood fo be public records subject to
preservation and disclosure. See AGO Opinion 2009-19 (Fla. Attorney. GeneralM(social networking on

city's Facebook Page performed on municipal compu#ers subject to Ch. 11.9 Public Reeords Laws and so

the city is obligated to fallow a public records retention schedule as set forth in the State of Florida

General Records Schedule).

AN INTERESTING SUBJECT, TO SAY THE LEAST.

Ralph Artigliere

skvwavra C~tds, net
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706-632-6Q35
706-8.51-4121

From: Ralph Artgliere (mailto:skywayra@tds.net]
Sent: Tuesday, January 18, 20114:37 PM
To: Jeff Fulford
Subject: Re: Spoliation -proposed instructions and issues

Jeff,

Do you need me to find specific statutes that require preservation of records?Unfortunately, I do not
think the statutory triggers the court refers to in the cases were written for "preservation" of evidence
as much as they were the requirement to keep and maintain records for the well-being ofi patients, etc.,
such as medical records at a hospital, Another example are public records required to be 'kept by
governmental agencies. Here is what I wrote recently (not yet published) on the triggers for
preservation of electronic records in Florida,

The duty to preserve evidence in anticipation of litigation does not exist under Florida common law.
Accordingly, the duty must emanate from a statute, a contract, or a discovery request, See Gayer v. Flne
Line Constr. & Elec., Inc,, 970 So.2d 424, 426 (Fla,. 4`" DCA 2007). Roya( v. Sunalliance v, Lauderdale
Marine Center, 877 So.2nd, 843 (Fla. 4th DCA 2004. At least one Florida court has. expressly held in the
context of preservation of ESJ that .absent a contractual or statutory duty to preserve information; a
party does not have affirmative preservation responsibilities unless a document request is served.. See
Eugene Strasser, M, D., P,A. v. Bose Yalamanchi, M.D., P,A., 783 So,2d 1087, 11793-4 (Fla. 4`" dCA
2Q01}.(Strasser II). Accordingly counsel in Florida should be prompt in filing comprehensive discovery
requests regarding ESI. Another approach is to enter in an agreement with potential opposing or third
parties to preserve relevant information, Apre-suitor pre-discovery "preservation letter" may not act as
a trigger fpr duty of preservation unless the parties agree tv preserve relevant information pending_ a
potential suit. However, at a minimum, the preservation letter will identify the scope of potential
relevant information, and efestruction or alteration of such information by the opposing party would be

difficult to explain to the Court. The preservation demand may later assist in establishing5poliation or
fraud on the court, Aiso such a demand'if it goes unanswered may be construed as an implied contract
or agreement or be used to work an estoppel vn the party who fails to preserve electronically stored.
information in the face of such a reasonable request. See, e.g., Royal & Sunalliance v. Lauderdale IVlarme
Center, 877 So.2d $43, $47 (Fla: 4th DCA 2004).
~-Judicial Note:

Florida's limited preservation. responsibilities, as compared with federal courts and other state
jurisdictions,. appear for the time being solidly established, However, Florida law seems .not to have
reached a level of maturation and under some circumstances Florida limited preservation dues may not
appear fair or in the interests of justice: Florida courts dealing with bad facts may. be tempted to adopt
the more liberal Federal position that the duty to preserve electronically stored information arises when.
litigation is reasonably anticipated. However, such efForts, albeit n.ot in the cortex# of electronically
stored information; have nat met with success on appeal. See Royal & Sunalliance v. Lauderdale Marine

Ctr,,, 877 So.2d 843;845-6 {Fla, 4 h̀ DCA 2004).( clarifying the holding in Hagopian v; Publix Supermarkets,
Inc., 788 So.2d 1088 (Fla. 4"' DCA 2001), and refusing to find a "common law duty to preserve evidence
before litigation has begun").
i~'WarniMg;
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For many reasons, lack of a formal legal foundation for preservation of electronically stored
information under fiorida law (statute, contract, or discovery request) which was developed in the
context of physical objects, should not be construed as license to destroy electronically stored
information that may be relevant to a potential claim. Florida courts have not Squarely addressed
preservation of electronically stored information in the context of anticipatedJitigation. Further, cases.
may be brought or removed to fiederal court, where the duty to preserve exists and sanctions foc failing
to preserve ESl are available whether or not Florida requirements to preserve are met. Onthe issue of
preservatiarr, like other emerging issues involving ESI, federal. precedent may persuade the court to
exercise discretion in favor of sanctioning destruction of records. Perhaps most importantly, while
Florida faw establishes an affirmative duty to preserve evidence when required by statute, contract, or
discovery request, it does not follow tha#the lawyer or client is free to dispose of potentially relevant or
discoverable evidence just because a formal duty has not yet arisen by statute, discovery request, or
co'ntracL Consisier the circumstance ofi a known potential claim against a client that is likely to be
litigated. Would the client be free to dispose of physical evidence or shred documents just because a
formal discovery request has not occurred? If a party intentionally alters or destroys relevant evidence
in order to thwart justice, the party may face severe sanctions for fraud on the court. See Tramel v,
Bass, 672 So.2d 78, 85 (Fla,l" DCA 199fi)(trial court did not abuse its discretion in striking defendants
answer and defenses and entering default judgment for fraud on the court where defendant altered

video evidence even though conduct was not violaCion of discovery order under Fla, R. Civ. P. 1,380),
Further, an attorney who Counsels or condones destruction of evidence is subject to sanction tha#

includes disciplinary action against the license to practice law. See Fla. R. Prof, Cond, 4-1.2{d)(A lawyer
shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows or reasonably
should know is criminal or fraudulent).

Once a duty to preserve is triggered, the party in possession and control of relevant electronca'Ily

stored infiormation must take affirmative actions to preserve the information. See Eugene Strasser,

M,D., P.A.. v, hose Yalamanchi, M.O., P.A, 7$3 So.2d 1087,1093 (Fla. 4'h DCA (2001)(.a ,party has an

affirmative responsibility to preserve any items or documents: that are the subject of a duly served
discovery request); Z~bulake v: UBS Warburg LLC; :220 F, R, D,: 212, 216 (S,D.N.Y; 2003) ("Zubulake fV"j..
Destrgying, converting to an unusable format, or hiding evidence in to the face of a discovery request

constitutes a misuse of discovery at a minimum and is potentially a`#raud on the court. For the attorney
engaging in such conduct, manetaty and disciplinary sanctions are available. For the client'engaging in
or participating in .such conduct, there is a #ull array of potential sanctions depending on the.

circumstances, from monetary relief to dismissal of claims or defenses.

Ralph

From: Ralph. Artigliere [mailto:skywayra@tds,net]
Sent: Tuesday, January 18, 20113.56 PM
Tv;1eff Fulford
Subject; Re: Spoliation -proposed instructions and issues

Requirement under licensing statutes of hospitals to keep medical records.

Ralph Artigliere
skvwayra (a7tds, net
706-632-6035
706-851-4121
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-----`Original Message -----
From: Jeff Fulford
To: 'Ralph Artigliere' ; 'Cynthia .Sass' ; 'Gary Farmer'; 'Jacqueline Griffin ̀ ; 'Jodi. @ TFB ' ; 'Lucy Brown' ;

'Neal Roth' ;'Philip Burlington' ; 'Tracy Gunn'
Sent: Tuesday, January 18, 20111:33 PM
SubJect: RE: Spoliation -proposed instructions and issues

Ralph
That is a good point. I think we were really dealing with the sole situation (initially) of the spoliation

following an express or implied agreement to maintain evidence. However, I tHink the instruction we

set out below would also be applicable under your scenarios of a discovery duty to preserve/ or a

statutory duty to preserve, 1Ne would need to just change the language regarding the origination of the

duty,

Jeff
By the way, do you have any specific examples of when a duty to preserve evidence by statute arises?

am blanking on any examples applicable,,,

From: Ralph Artgliere ~mailto:skywayra@tds,net]

Sent: Monday, January 1Z, 2011 1:22 PM
To: Cynthia Sass; Jeff Fulford; Gary Farmer; Jacqueline Giffin ;Jodi @ TFB ;Lucy Brown ;Neal Roth

Philip Burlington; Tracy Gunn

Subject: Re; Spoliation - proposed,irrstructions and issues

What about other duties to preserve; when evidence is requested in discovery and when preservation

is required by statute?

Ralph Artigliere
skvwayra C~tds. net
706-632-6035
706-851-4121
----- Original Message •----

Frorn: Cynthia Sass

To: Jeff Ful#ord ; Gary Farmer ; Jacaue[ine Griffin ;Jodi @ TFg ; Lucy Brown; Neal Rath :.Philib

6urlington ;Ralph Arfi~,liere ;Tracy Gunn

Sent: Monday, January 17, 2011 12:45 PM

SubJect: Rf: Spoliation -proposed instructions and issues

have taken a look at the work that was done by the committee and Jeff —thank you. I am putting my

comments in pink below and ask that others give me their comments so that I can finalize a draftbefore

the 31~,

Cynthia N. Sass, Esquire
Law Offices of Cynthia N. Sass; P.A.

601 West Dr. Marfn Luther KingJr..Blvd

Tampa, Florida 33603

(813 251-5599 —Phone

(813) 259-9797 —Fax
www. Em'ployme ntl:awTamPa.com
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Please note: The information contained in this e-mail .may be confidential and privileged and is
intended only for the individual or entity to which it is addressed. If you are not the intended recipient,
any use, dissemination or copy of this communication is strictly prohibited. If you received this
communication in error, please notify us immediately at the address or telephone number listed.

From: Jeff Fulford [rnailto:jeff@fulfordlaw.com]
Sent: Friday, January 14, 201:1 11:31 AM
To: Cynthia Sass; Gary Farmer; Jacqueline Griffin ;Jodi @ TFB ;Lucy Brown ; Neal Roth ;Philip

Burlington; Ralph Artlgliere; Tracy Gunn
Subject: FW; Spoliation -proposed instructions and issues

Cynthia end subcommittee members;
This: is the original email I sent last month on our spoliation project, Cynthia, as chair; you.

may wish to step in and add to or amend this initial offering of thoughts from me. Anythoughts or input
by others on the subcommittee? I note that Jodi requests all materials for the next. meeting to be
submitted by month's end, Jeff

Spoliation committee members.
Please let me start the discussion with the projects we were given to complete, as

understand from notes. and minutes of the meeting.

1) Draft an adverse inference instruction where there is a fact. question .for the jury of destruction or
loss of evidence, along with 'notes on use'.

2) Determine whether there can be a factual issue as to whether a party has a duty to preserve
evidence (a prerequisite for the instruction we are drafting}, such that a preliminary instruction may be
needed for the jury on the factual issue ofduty'.

3) Determine whether a difFerent instruction is needed (and it so prepare a draft) in the ease of 3fd
party-spoliation, when anon-party fails t4 pfeserve evitlen~e.

Some general thoughts of rn ine at the outset:
- Since we :are only dealing with adverse inferences (and not presumptions as involved in Valcin and

our instruction at 402,4 d), then a note on use may be appropriate #o steer users to the use of a Valcin
type presumption, if a ppropriate under the law of that ease.

A note on use is probably appropriate to advise that the trial court is not limited in its discretionary
use of sanctions should intenCional evidentiary destruction exist (as opposed to negligent condact).

In case we want to use a .different term, in lieu of infer, then here a re some thoughts on synonyms of
'infer' (per Tracy's suggestion and the application of plain English):

Synonym Discussion of /NFER
Infer, deduce, conelude, 'ui dRe, gather mean to arrive at a mental conclusion, infer implies

arriving at a conclusion by reasoning from evidence; if the evidence is slight, the :term comes close to

surmise <from that remark, I inferred that they knew each orhen, ded ce often adds to infer the special

implication. of drawing a particular inference from a generalization <denied we could deduce. anything

important from human mortality>. conclude implies arriving at a necessary inference at the end of a

chain of reasoning concluded that only the accused could be guilty>. 'ut d'~e stresses a weighing ofthe

Appendix D -Part 2 26

FEBRUARY 10-11, 2011 137



evidence on which a conclusion is based <judge people by #heir actions>. a~ they suggests an intuitive
forming of a conclusion from implications <gothe~ed their desire to be alone withouta word

Based on this research and the possible use of other synonyms, I still prefer the term ̀ infer, with
'conclude'. coming, in a close second; and believe that those words are well within plain English usage.
However, I am certainly open to different variations, if desired.

1) 1) Draft an adverse inference instruction where there is a fact question for the jury of destruction
or foss of evidence, along with 'notes on use'.

This is the full committee's comments/modifications Yo the initial draft presented to it at fhe October

meeting: I am not sure if we should be giving this instruction — I am currently researching whether it is a
jury or judge question if a party had an obligation to preserve, I kinds think it should be a }edge
question — but I am looking to see what the case law says. If it is a jury question — I suggest the following
change. Also do you think we need to have some definition of "control oP'

e. Inference from toss, destruction, or foilure to preserve evidence.

A party may be obligated to preserve evidence under an express agreement that it will be

preserved, or by conduct implying that it will be prtser~ed. If you findthat:

a..(name of the party) [expressly agreed to] [engaged in conduct implying that [he] [she] [it] would]

preserve (describe evidence), and

b. (describe evidence) was [lost] [destroyed] [mutilated] [altered] [or] [concealed], whUe it was

within the control of (Warne of party), and

c: (describe evidence) would have been material in deciding the disputed issues In tf~ls case,

then in your<dlscretion you may, but are not required to, Infer that this evidence would have been

unfavorable to (name of party).

My initial thoughts to the above are as follows:

1- The first'sentence should state that 'a party is obligated', instead of 'may` be obligated', We

should be stating that there is an affirmative obligation (rather than''may be an obligation') to preserve

evidence IF thefoilowing 3 criteria are met. Agreed—others?

2- I favor ~ernoving the adjective of 'express' agreement, as l think it may be confusing to the jury.

Agreed —others?

3- Do we want to change the word 'iinaterial':in sub c, forplain English issues? IF so, would an

appropriate substituted words include `irnportan[, essential, vital, significant or decisive'; and still

property convey the same meaning? I vote for significant

4- I added t'he last sentence of the instruction (below), as it was adopted in the Valcin instruction

at 402.4 d (slightly modified), and seemed to make sense. I took. out in your discretion — because I think

may indicates the jury has the discretion,
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Thus a modified version based on my initial preference would read as follows:

e. Inference from loss, des ruction, or Joilure to preserve evidence.

A party is obligated to preserve evidence under an agreement that it will be preserved, or by

conduct implying that it will be preserved, If you find that;

a. (name of the party) [agreed to] [engaged in conduct implying that [he] (she] [it] would] preserve

(describe evidence), and

b. (describe evidence) was [lost] [destroyed] [mutilated] [altered] [or] [concealed], while it was

within the control of (name of party), and

c. (describe evidence) would have been material in deciding the disputed issues in this case,

then in your discretion you may, but are not required to, infer that this evidence would have been

unfavorable to (name of party).

You may consider this inference, together with the other evidence, in determining the issues

of the case.

Notes on Use

1) This instruction is applicable for those cases where the court has determined that a party has

a legal duty to preserve evidence (e,g. by contract, agreement or conduct), followed by the loss,

destruction, alteration or other disposition of material evidence caused by that party.

2) This instruction is not intended to limit the trial court's discretion to impose sanctions

against a party for either inadvertent or intentional conduct in the loss, destruction, alteration, or

other disposition of evidence material to a case. For example see Sponco Manufacturing, Inc. v.

Alcover, 656 So. 2"d 624 Fla. 3 d̀ 1995); and Nationwide Lift Trucks, !nc v. Smith, 832 So. 2"d 824 (Fla, 4 ǹ

DCA 2002),

3) The inference created by this instruction does not rise to the level of a presumption, For

cases involving breach of a statutory duty to preserve evidence or application of an evidentiary

presumption for lost, destroyed or altered evidence, see Public Health Trust oJDade County v. Volcin,

507 So.2"d 596 (Fla. 1987); and 402.4 d., FSJI,

THOUGHTS AND OTHER PRQPOSAL57?

2) Determine whether there can be a factual issue as to whether a party has a duty to preserve

evidence (a prerequisite for the instruction we are drafting), such that a preliminary instruction may be

needed for the jury on the factual issue ofduty'.

The question of whether a jury instruction is needed (for a factual issue of whether a legal duty

to preserve evidence exists in a case) arose in our last meeting.
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t have doubts that an instruction is needed on this point. I believe that the court would actually

determine the existence of a legal duty by the facts of the case, and then apply the inference jury

instruction (above) to the case, if applicable, Also, doesn't the inference instruction itself require the

jury to factually determine whether an agreement or conduct existed to preserve evidence, etc. If so,

then do we really need to pursue a specific instruction on this point?

If anyone has believes there is a need for this type instruction, then we should definitely discuss

this more thoroughly

3) Determine whether a different instruction is needed (and if so prepare a draft), in the case of 3 d̀

party spoliation, when anon-party fails to preserve evidence.. If the 1~ party did not have any control

over the situation, I don't see a need for this instruction — it seems that the only recourse a plaintiff

would have is to bring a separate claim against the third party?

believe this issue was raised by Neal and Phil at the meeting. The minutes indicate that Judges

Farmer and Griffin did not believe a separate instruction was needed, but that primarily the negligence

instructions would be applicable with a change in the damages sought and allowed,

The question is whether we need to prepare a 3 d̀ party spoliation (set of?) instruction, where a

non-party was responsible for the spoliated evidence. I also agree that normal negligence instructions

should be applicable and usable, with the understanding that there will probably be a threshold

judicial/legal finding of whether the defendant had a duty to preserve the evidence needed in the other,

underlying claim.

Tracy, if you or the others have specific thoughts on this project, then they would be

appreciated.

Conclusion; I know this is a lengthy email, but we were given multiple tasks to review and work on.

wanted to put forth my ideas as a starting point, knowing there will he many good suggestions and

comments for changes,

Best regards
Jeff

JEFFREY C, FULFQRD, P,A,

32 Southeast Osceola Street
Suite A
Stuart, FL 34994
772-288-5123 Tel
772-288-5143 Fax
jell@fulfordlaw.com
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Inference from loss, alesriuction, or failure to preserve evidence.

If you find that:,

a) (name of party) lost, destroyed, mutilated, altered, concealed or otherwise caused

the (describe evidence) to be unavailable, while it was within [his] [her] or [its] possession,

custody or control; and

b) the (describe evidence) would have been material in deciding the disputed issues

in this case;

then :you may, but are. not, required Yo, infer that this evidence would have been

unfavorable to (name of party). You -may consider this inference, together with the other

evidence, in determining the issues of the case

Notes on use:

This instruction is applicable where potentially material evidence appears to have been

destroyed, mutilated, altered or concealed resulting in an unfair advantage to one party over the

other. It may be used even where the party responsible for the loss had no legal duty to preserve

the evidence at issue.

Spoliation is dzfined as the "destruction, mutilation, alteration or concealment of evidence;"

Golden Yachts, Inc. v. Hall, 920 So,2d 777, 78Q (Fla. 4'~ DCA 2006)..

This instruction is not intended to limit the trial court's discretion to impose additional oC other

sanctions or remedies against a party for either inadvertent or intentional conduct. in the loss,

destruction, mutilation, alteration, concealment or other disposition of evidence material to a

case. For example see: Jost v Lakeland. Regional Medical Center; 844 So.2d 656 (Fla, 2"d DCA

2003); Sponco Manufacturing, Inc: v, Aleover, 656 So.2d 629 (F1a. 3 d̀ DCA 199:5); Nationwide

Lift Trucks, Inc v. Smith, 832 Sold 824 (Fla. 4~' DCA 2002).; Torres v. Ivfats~ushrta Electric

Corp., '762 So:2d 1:014 (Fla. 5~' DCA ZQ~fI); Golden Yachts, Inc. v. Fall, 920 So.2d 777, 780

(Fla: 4`~ DCA2006); andAmericarzHospitnliryManagementC'ompany of Minnesota v. Hettiger„

904 Sa.2d X47 (Fla. 4~` DCA 2003).

The inference created by this instniction dies not rise to the level of a presumption..Public

Health Trust of Dade County v. Valcin, 507 So.2d 596 (Fla. 1987); and ~F02.4 d., FSJI.

Appendix D -Part 2 30

JULY 14-15, 2011 191



Proposed °~Valcin Presumption" Instruction

d. Failure to make or maintain records:

A duty to preserve evidence can arise by contract, by statute, or by a properly
served discpvery request. ~

The court has determined that (name of defendant) had a duty to maintain (describe
missing evidence).zThe (name of defendant) did not [make] [orb [maintain] (describe
missing evidence).

The (name of plaintiff has established to the satisfaction of the court that the
absence of (describe missing evidence) hinders (plaintiff's) ability to establish a prima
facie case.3

Because (name of defendant) did not [make] (or] (maintain] (describe the missing
evidence) you should presume that the (name of defendant) acted negligently unless
(name of defendant) proves otherwise by the greater weight of the evidence.°

Rationale/Items for Discussion Relating to Proposed Instruction:

• Expanded Application BeyondStatutaryDuty.

While no Florida court has applied the Valcin Presurnph'o~ beyond cases where there is a
statutory duty to preserve, a number of courts have contemplated its application so long
there is any duty to preserve. See e.~•• Fini v. Glascoe, 936 So.2d 52 (Fla. ath DCA
2006) (negligent car alarm installation). The Florida Supreme Court also seems to favor a
more expansive approach. Martino v. Wa]-Mart Stores, 908 So.2d 342, 347 (Fla. 2005)
(in conteact of non-medical negligence claim, court ruled proper remedy for first-party
spoliation "should be the I/alcin Presumption and sanctions.").

~ Roval & Sunalliance v. Lauderdale Marine Ctr., 877 So.2d 843, 845 (Fla. 4th DCA 2004).

2 The determination of whether there is a "duty" is for the judge, not the jury. See V cin 507 So.2d at 598-99. The
Court adopted the Third DCA's standard regarding arebuttable-presumption, with one modification: it would only
apply where the missing evidence hindered the plaintiff s ability to prove his puma facie case. Because the Thud
DCA held that the judge was to make the determination of whether there was a duty, that holding remained
unchanged by the Supreme Court's decision.
3 This language is taken almost verbatim from the Valcin opinion. ~. at 599.

4 The Supreme Court adopted the Third RCA's standard regarding arebuttable—presumption, and thus, like the
Third DCA opinion, it approved shifting the burden of proof on the ultimate issue of negligence. See Valcin (3rd
DCA) at 1306 (where defendant violates its duty to preserve evidence, it "shall have the burden of proving that the
treatment .., was performed non-negligently."); Valcin (Supreme Court) at 600-601; see also, Martino, (Supreme
Court) (where the ]oss of evidence hinders a party's ability to establish a prima facie case, the Yalcin Presumption
shifts the burden of "the underlying toM ")(emphasis added).
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• Did Not Address the "Intent" Issue.

We do not propose including any reference to the "intent" issue we discussed (and as is
referenced in our memo), as the law in this area is unclear/open for interpretation.

• Shifls the Burden ofProof

The Current "Valcin Presumption" Instruction reads as follows:

Instruction 402.4d

d: Failure to make or maintain records:

[Because (defendant) did. not [snake] [or] [maintain] (describe the
missing records})
or
[If you find that a person who was responsible for [making] [or]
[maintaining (describe the missing record(s)) and failed to do so]
you should presume (describe the missing records(s)) c~►ntained
evidence of negligenee unless (defendant) proves otlienvise by the
greater weight of the evidence. Yau may consider this presumption,
together with the other evidence, in determining whether (defendant)
was. negligent.]

This instruction shifts the burden Qf proof on the particular piece of missing evidence but
does not appear to shift the burden of proof on the "ultimate issue" as to whether. the
defendant performed the medical procedure at issue negligently. Instead, it appears that
the burden. of proof as to tha ti~ltimate issue of negligence remains with the plaintiff (and
that, if not rebutted, the jury may presume this one missing document contains evidence
of negligence, but that this .missing document is only one factor ttie jury can consider
together with all the evidence).

Our reading of Valc n is that the Court inten8ed io shift the burden of proof on the
ultimate issue of negli,~ence; not just the particular piece of evidence. See id. at 600-6Q1,
1n Martino, the Supreme Court clarified that this was its intention. See .page 346 of that
opinion, wherein the Court states that the i~alcin Presumption shifl.s the burden of "the
underlying tort."
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MEMORANDUM

To SJI Committee
Judge Barton

From: Elizabeth Russo

Chair, Negligence Subcommittee

Date: February 20, 2012

Re: Report for Meeting of March 8-9, 2Q12

This memorandum is submitted to report on assignments given to the Negligence

Sub-Committee at the last meeting in October of 2011.

~;~Sg1t~n~.~~.l~k` .<~~iisi~Ic~t;~~e(eti~it t~~ ~ht~ ~ti'~~uhs ~ a~It~~~i,,=. ~.,t4ie I~,.k.,
i~~~instr~~;tion5 ~,.1t12~'(a' i Ix~~~.~tti~,~~,

The Subcommittee was asked to review a 10.12.11 e-.mail from Michele Rennert, Esquire

- forwarded by Marvin Weinstein, Est~uire with an inquiry as to whether the word

"substantially" should be deleted from the legal cause instructions - 401.12 (a),(b), and

(c). For ease of reference, the instruction is reproduced below,.. with "substantially" in

bold.

a. Legal cease generally:

Negligence is a legal cause of [loss] [injury] [or] [damage] if it directly and in natueal and continuous

sequence produces or contributes substs~ntially to producing such [loss] [injury] [or] [damage], so that

it can reasonably be'sa d that; but far [he negligence, the [loss] [injury] [or) [damage) would not have

occurred.

b, Concurring cause:

In order to be regarded as a legal. cause of [toss] [injury] [or] [damage] negligence.need not be the only

:cause: Negligence may be a legal cause of [loss] [injury] [or] [damage] even. though .it operates in

combination with [the act of another] [some natural cause] [orl [some other cease] if the. negligence

contributes substantially to producing such [loss] [injury] [or] [damage].

c: Intervening cause:

Do not Use the breckated first sentence if this instruction is preceded by the instruction on concurring
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cause:'"

~`[In order to be regarded as a ltgal caiue of [loss] [injury] [or] [damage), negligence need not. be its

only cause.] Negltgenec may also be a ]egal cause of [loss] [injury] [or] [damage] even though it

operates in combination with [the acf of another] [some natural cause] [or] [some other cause]

occurring after the negligence accurs if [such other cause was itself reasonably foreseeable and the

negligence contributes substantially'to producing such [loss] [injury] [or] (damage)]' [or] [the resulting

[loss] [injury] [orJ [damage] was a reasonably foreseeable conseyuence of the negligence and the

negligence contrinutes substantially to producing it].

IVIs. Rennert .suggested that having the. word "substantially" in the legal cause instructions

conflicts with the legal reasoning set out in Fabre v. Merin, 623 So. 2d 1.1.82 (Fla. 1993).

The .concern seemed to be over whether multiple participants' fault can each "contriUute

substantially" to producing loss, injury, or damage, such that jury confiis on might be

engendered by the meaning of "substantially" in that: context,

After discussion, the Subcommittee's recommendation is that the, word "substantially"

be retained in the legal cause- instructions. The thinking was that the word serves a

legitimate purpose, the origin of its inclwsion having been to distinguish between

proximate- and remote pauses. The Subcommittee noted that the .instructions are of long

standing, bock pre and post Fabre, with no apparent jury confusion.

Subcommittee's Recommendation re Assignment #1- Dv not 'delete

"substantially" from legal cause instructions.

***

~ssi~,►irncii~~2. ~.T~~~~tse }~u~c~n,~~~r~truct~cr

The Subcommittee's second assignment was to review the discussions about drafting a

I~ulcin instruction from our last meeting. Cynthia Sass had submitted a draft, which was

the subject of various comments during the. meeting, and Judge Barton had asked #hat she

prepare another draft. Cynthia had not had the time t~ do so, and the undersigned's best

intentions to prepare a .draft have not come to fruition as of the time of submitting. this

report. Undersigned will try to .have something for circulation at the March 8-9,: 2012

meeting.
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The rough draft of a Valcin Instruction that had resulted from discussions during the

last meeting, as reflected in the Minutes, was:

Proposed "Valcin Presumption" Instruction

d. Failure to make or maintain records:

The court has determined that (name of party) had a duty to
maintain (describe missing evidence). The (name of patty) did not
[make] [or] [maintain] (describe missing evidence).

Because (name of party) did not [make) (orJ [maintain] (describe
the missing evidence) you should presume that the (name of
defendant) acted negligently in (describe tortious conduct). That
means you should find (name of party) acted negligently unless
(name of Pay) proves otherwise by the greater weight of the
evidence.Z

1 Zhe determination of whether there is a "duty" is

for the judge, not the jury. See Valcin, 507 So. 2d at
598-99. The Court adopted the Third DCA's
standazd regarding arebuttable-presumption, with

ona modification: it would only apply where the
missing evidence hindered the plaintiff's ability to
prove his prima facie case. Because the Third DCA

held that the judge was to make the determination
of whether there was a duty, that holding remained
unchanged by the Supreme Court's decision.

The Supreme Court adopted the Third DCA's

standard regarding a rebuttable presumption, and

thus, like the Third DCA opinion, it approved
shifting the burden of proof on the ultimate issue of
negligence. See Valcrn (3rd DCA) at 1306 (where
defendant violates its duty to preserve evidence, it

"shall have the burden of proving that the treatment
,., was performed non-negligently.'; Valcin

(Supreme Court) at 600-601; see also, Martino,

(Supreme Cotut) (where the loss of evidence
hinders a party's ability to establish a puma facie
case, the Vnlcin Presumprion shifts the burden of

"the underlying tort,")(emphasis added).

***
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„ssi~i~.~icn't~,~m'~ fI~e~~~~ ~~~^~{~0~1~ ~~~.~~. a~~°

Ch..2011.-215, Laws of Florida is the amendment to the comparative fault .statute,.

§708.81(3}, Fla. Stat., that abolishes joint :and several liability. The Subcommittee was

asked to review the amendment to see whether it creates the need. for changes to the jury

instructions,

Preliminary discussions did not result in any recommendations from the subcommittee at
this time. It was noted, however, that there are existing jury instructions that explain the.
pertinent concepts to the jury that may or may nat just need changes in the titles, or
additional titles if they are to be included elsewhere in the nstnictions. A number of them
appear in 41.2 Contribution Among Tortfeasors. The below is an example, but there are a
number of places in the 412 instnietrons that refer to the need for the jury to determine
each defendant's percentage of the "total negtigence.”

412,1 CONTRIBUTION SOUGHT BY CROSS-CLAIMS BETWEEN
DEFENDANT TORTFEASpRS IN WJURID PARTY'S ORIGINAL

ACTION

This instrucrion should follow 506.1 U; Joint Liab~ity c~fi Joint Tortfeasors,

Note to the E-& OSubcornmittec -this appears to~be the wrong number -

SQ1:4 (personal injury) and S,TI 502.A (wrongful death) are the ̀ current

Ja3nTLtability of Jvint Tortfeasors insb~ucti~ns]

Even though any damages you award (claimant) must be found in a

single amount againstthe defendant or defendants whom you fend to

be Gable to (claimant), if the greater weight of the evidence shows

that more than one defendant was negligent and fhat their

negligence contributed as a legal cause of injury and damage 30

(claimant), you should determine b}~ your ~~erdict ~vhaf percentage of

the total negligence of [both] [all] defendants (name them) was caused

by each.

.NOTE ON U5E-FOR 412.1

Model Instruction No, 6 illustrates the use of this instruction.

Also pertinent are the JOINT' LIABILITY OF JOINT TORTFEASORS nstructipns - SJI

501.9 (personal injury] and S3I 502.8 (wrongful death).

501.9 JOINT LIABILITY OF JOINT TORTFEASORS

u. ComparttCi've negligence cases (special verdicts);

Even if you. decide that [both] [snore than one] of the

defe►tdant[s] were negligent, you should determine [(claimant's)]
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[each claimant's] damages in a singFe total amount, and write that

amount, in :dollars, on the verdict form.

b. Cases not requiring special verdicts:

If you find for (claimant] against [both] [more than ane] of the

defendant[s], you should assess (claimant's) damages in a single

amount against [both deTen~lants] [the defendants whom :you find to

he liable to (claimant)].

502.8 JOINT LIABILITY OF JOINT TORTFEASORS

a Comparative negligence cases (special verdicts):

Even if you decide that [both] [more than one] of tNe

defendants] Sverc negligent, you should determine [(claimant's}]

[each claimant's] damages in a single total amount, and write that

amount, in dollars, onthe verdict form.

b. Cases no! reyuinng ~pectal verchets:

If you find for (claimant) against [both] [more than one] of the

defendant[s], you should assess (claimant's) damages in a single

amount against [both defendants] [the defendants whom you Lind to

be liable to (claimant)].

The Subcommittee discussed whether we would not at least have to amend the titles of

501.9 and 502.8. Undersigned believes the change is needed because there is no mare.

joint liability. Louis R~senbloum disagreed, and sent the f~ll~wing corraments by e-.mail

after the Subcommittee's telephone conference;

I want to follow up on the question whether we should amend
the fitles to 501,9 ("Joint Liability of ]olnf Tortfeasors") and

502,8 {same) in light of the abolitlt~n of joint and several
liability,

Section 768.81(3) provides: "In a negligence action, the Gourt

shall enter judgment against each party liable on the basis of
such party's percentage of fault and not on the bass of the
doctrine of joint and several liability," (emphasis supplied}. I
suggested during today's conference call that `point liability"

and ~7oint and. several liability" are nat the same thing.. The
definitions from Black's quoted below support my position:
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Joint and several liability, (1819) Liability that may
be apportioned either among two of more parties or
to only one or a few select members of the group, at
the adversary's discretion. ~ Thus, each liable party
is Individually responsible for the entire obligation,
but a paying party may have a right ̀ of contribution
and indemnity from nonpaying parties, See sofid`ary
liability. [Cases; Contracts 181; Negligence 484.;
Torts. 135.,] Joint liability, (18e) Liability shared by
two or more parties. [Cases. Negligence 484; Torts-
135.]

Based on these definitions, the term ~yoint liability" used in the
titles to 501.9 and 502.8 are still accurate notwithstanding the
abolition of joint and several liability.

Louis

***

~ {~~'1~~ e~ti L ~4~C}w c', n, .L~.,~.~-~inc~5,~,12.

As Rebecca Merrier-Vargas brought up at the last meeting in October of 20'11,. the E

O Subcommittee had discovered a wording problem with .501,1. and 501,2, the

introductions to the personal injury and wrongful death damages instructions. Rebecca

noted that, due. to a cutting and pasting error, the personal injury instruction SOl.lc

includes some incorrect language that was inadvertently copied wrongful death

instruction 502.1c.

The E c~ d Subcommittee had been good enough to devise t~vo options to remedy

the problem, and the Negligence Subcommittee vas asked to review the options and

decide how the problem should be resolved.

Negligence Subcommittee's Recommendation as to Assignment #4 -Adopt

Option #1 proposed in the in July 2011 Errors and Omissions Subcommittee

Report. Option # 1 showing the proposed changes is set out below.

Appendix D -Part 3 6

MARCH 8-9, 2012 31



Memorandum

TO: PROFESSIONAL MALPRACTICE SUBCOMMITTEE OF THE
STANDARD CIVIL JURY WSTRUCTION COMMITTEE

FROM: NEAL A. ROTH, ESQ,

DATE: FEBRUARY 16, 2012

This memo summarizes our discussion from our conference call a couple
of weeks ago, There were five items on our agenda and I will set forth now
what we decided to do aUout the various issues which had been raised. If you
think I got anything wrong, please let me know,

1. There is an inquiry from Michael Kotler regarding. an apparent
conflict between the Florida Standard Jury Instructions on damages and the
Florida statute which concerns itself with periodic payment of damage awards.
The specific issue relates to the instruction requiring future economic damages
being reduced to present money value. After discussion, it was decided that
this should be taken up by the whole committee for discussion.

2. Jeffrey Fenster had written a letter regarding the standard jury
instructions on professional negligence and informed consent. It was clear that
Jeff did not understand that what had been published related to corrections
that were made and not to the substantive instruction itself. I personally
talked with Jeff Fenster and explained what was going on and he appreciated
the call, but still believes that as worded the instruction is not correct.

3. Emergency room standard of care - As we concluded our
discussion, we agreed that at a minimum we would need to publish some alert
to the lawyers and judges that the current instruction does not accurately set
forth the current law on the emergency .room standard of care. We also would
consider in that publication alerting everyone to the Thud District decision
which clearly suggests that the Good Samaritan statute should be raised as an
affirmative defense and that it is the burden of proof of the defendant to
establish each element. of the defense. In the interim, I have asked David Sales
to see if he could come up with an instruction based on the current law. In a
separate e-mail, I will send. his draft and we can discuss this during our
conference call on Tuesday, February 219►,
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4. There was an inquiry regarding X768.118 which relates to the caps
on non-economic damages in medical malpractice cases. We agreed that we
would table any work on this matter because the Florida Supreme court was
going to hear oral argument, which it did, on the caps on February 9, 2012.

5. John Williams had sent an e-mail to Judge Barton which was
included in our materials regarding jury instruction 402.4 and raised the issue
that the instruction appeared to be in conflict with the case of fluster v. Strax
Breast Cancer Institute, 649 So.2d 883. Although there was discussion on this
matter, no one had read the case. I then suggested that everybody read the
case and that we discuss it in advance of The March meeting. This will be
included on the agenda for Tuesday's call.
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TO: PROFESSIONAL MALPRACTICE SUBCOMMITTEE OF THE
STANDARD CIVIL JURY INSTRUCTION COMMIT'T'EE

FROM: NAR

DATE: FEBRUARY 27, 2012

This brief memo summarizes afollow-up discussion which took place
among some of the members of this committee on February 21, 2012. There
were principally two outstanding issues of concern which were discussed and
they are as follows;

1. Emergency Room Standard of Care: We reviewed the draft of the
proposed instruction done by David Sales and concluded that while it was a
noUle attempt we still do not feel comfortable with the language because of the
inherent difficulties in the statute itself. Accordingly, we are back to our
recommendation which is in Paragraph 3 of my memo of February 16, 2012
which has three parts and they are as follows:

a) We simply have been unable to come up with a plain
language instruction based on the inherent difficulty with this statute.

b) A notice should be sent out alerting the bench and bar that
the current instruction does not comport with current law.

c) This report should indicate that when this statute is
invoked it is an affirmative defense and the burden of proof is on the defendant
who raises this defense.

Perhaps the court itself will try to come up with an instruction.

2. We looked carefully at the case of Auster v. Strax Breast Cancer
Institute, 649 So.2d 883 in combination with Standard Jury Instruction 402.4
and X766.102 of the Florida Statutes. We believe that this issue is appropriate
for discussion among the general committee because there does appear to be a

conflict between the case Iaw and the instruction. Moreover, subpart (b) of that
instruction does not seem to be an accurate statement of the law.
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It was suggested that we can contact some of the members who are
involved with the drafting of this instruction and accordingly before the next
meeting we intend to have some of those discussions.
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"Berton. Jerrn:•

1 N-0512011 71:51 AM

To Michael Kotler<mkotler~sgczklaw.com>

cc "jjenning@flabar,org" <jjenning@flabar.org~,
"jkolm@sgczklaw.com" <jkolm@sgczklaw.com~

bcc

Subject RE: Question Regarding Jury VerdicUMedical Malpractice

Our Civil Jury Instruction Committee meets later this montY~, I wNl have the Issue you raise added to our
agenda and wil I let you know tt~e result of our discussion. Thanks br bring this matter too owr attention.

From Michael Kotler [mkotler~sg~zkl~~v,comj
Sent: 9..rnday, Octr~ber`02, 2011 12;07 PM
To: Barton, James
Cc; jjenningC~flabar,org; jkolm(~sg~zklawcom
subject: c~uesEion Regarding Jury verdict/Medical'Malpractice

Dear Judge Bar'to n; 1 noticed that you are chairing the committee on proposed change~to Jury
instructions in civil cases. I am involved in a medical malpractice/death case that Is coming up fortrial in

November. In preparing ourverdiet form, I noticed what (thought-may be a discrepancy betvreen the

standardjury instruction the verdict form and Florida Statute §768.77(2)(a)(2) as it relatesSo whether
econo mi c damages are shown on the verdict fo rrn in present value dollarsor future value dollars, I have

inquired of several other sources (attorneys and. economists) but I have been unableto get a good
an~uer. 1n short, Standard,Jury Instructlo ns 502.2, 502.3, 52.6 and 502.7whentaken together seem to
indicate that aII elernQnts of economic Ioss ~aII be reduced to presErrt value. Florida Statute §768.77

provides that in a wrongful death action, damages steal f be itemized an thevecdict form including

"future econo rnic losses, not reduced to present value, and the numberpf years or part thereof for

which the award is intendedto cover."

Fla. Stat.§768.77(2)(a}(2). I apo logize for asking this questlan of you, however I not only want to get the

issue right for my trial, but if'there really is a conflict (and' not just my misunderstanding the issue}, it
may be an issue that shoukd betakerrup by your committee.

Thankyouforyour consideration and assistance with thismatter. I am sure that you arebu~rwithmarry

otherthing~ but-I thought you rni~ht be the right ~urce from whom to get :the correct answer about

this issue.

Sincerely,
Michael I. Kotler
Schwartz, Gold, Cohen, Zakarin and Kotler, P.A.
54 SW Boca Raton Boulevard
Boca Raton, Florida 33432
561-361-9600
561-361-9770 (Facslrnile)
www.sgczklaw.com

MARCH &9, 2012
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Nagliganoo Subcammittaa Ropart for M4~ting cif JuFy 12-13~ 2Q12
~~~~ Eli~db~eth Rt19sC .c: Barton, James ~ Obl1872012 03:54 PM
~- "AianWagner", "Bruce Jacobus", "Charles Ingram", "Cynthia-Sass",

Cc'. "Dedee Costello", "EdwardLaRose' "Jeffrey Fulford", "Jennifer
Bailey', "Jodi Jennings", "John Kest"; "JosephAmos", "Karen.

2 'stf nchm e rit s'

501 5cwith note on use revised 5-29-12.doc3-22-12.Wagnerto Garton re401.2(b) vs. 501,5 Notes on Use.pdf

Dear Judge Barton —

The Negligence 5uh-Committee had three assignments fromtheiast rneeting, alto which thefollowing

report is submitted'.

t1) StuartvHertzinstructlon—We were to consider whether any changes wereneeessaryto
the pro posed 'Stuart v HerCf instructFon thatwas published in the Florida Bar Newson October
1, 2011 in light of recent additional decisions It was decided by the majority of the

Sub-Committee that the proposed instruction needed no further revisions but that the
Sub-Cornmittee wouCd recommend adding citationsto the recent case law to the N>ote on Use —
as reflected ontheatCa'ched draft that LouisRosenbloumwas kind enoughto prepare. Foy
whatever It means; Karen Barnett and the.undersigned dl5sent.and believe that the Note on Use
should refer#o 5tuartv Hertz only as the rest of the cited cases ~a) address situations other than

that forwhich Stuarty Hertz'wasinfended a'nd (b) are krrownto be put to the irnpcoper -use of`
precluding defense evidence that. medicaf'treatrnent selected by a plaintiff andfor'treating'

physicianswas unnecessary andwas undertaken/prescribed solely foP`5econdarygain purposes.

(2) December 13, 2011facsimile frgm Jeff fulford to Judge Barton positing the need fpr an

additional premises liability instruction to cover the duty to exercise reasnna6le care to reduce,
minimize, or eliminate foreseeable risks before they manifest as a dangerous condition on

premises.

Louis Rosen6lourn recalled discussing thistopic and the-case that prompted JefYs inquiry -Asher

v. Wal~vlart Stores, Inc., 39 So. 3d 484 (Fla, 3d DCA 2010 - ata prior meeting..Jodl Jennings
checked and determined that the topic was discussed at the Fek~ruary 20.1:1 meeting. Lake Lytal'

accordingly sent thefollovring e-mail ko 1efifFulford:

N1ay 29, 2012 Email from Lake`Lytal to Jeff Fulford re his inquiry as to changing the

prernFses liability instruction

A sub cornmlttee took up your sWgge~ion regarding- a need for a change in the. premises

Iiabilityjury Instruction based on-the mode operation theory#oday. Louis Rosenblourn

mentio nod that the Asher decisionwasdiscussed at the last meeting and it was decided

that'the current instruction is su#ficient as it rnentlonsiiabllity can 6e based on a failure

to maintain the premises. l missed the last rrteeting but the minutes do eonfirrn Louis".

comment. We have another telephone conference scheduled for 6/S. 1 am sure the
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subcommittee would welcome any comments. you may have if you disagree with the
decision of the full committee. Liz Russo is the chair of the subcommittee and can be
reached at Liz@russoappeals.com.

f have not heard anything further from 1e#f Fulford, and the Sub-Committee accordingly believes
that this matter as been adequately addressed.

(3) March 22, 2D12 letter from Alan Wagner to Judge Barton concerning what he sees as a
mistake fn the Notes on Use to 401.12b and 501.5a .(copy attached).

To consider his issue, the materials needed are Instructions 401.12b and 501,5a and
their Notes on Use., whichare included below with the pertinent portions highlighted.

Bottom Iine, Alan thinks that the highlighted portion of the 501.5 (a) Nate on Use should be
changed to: "Where instruction 501.5~a) is given., instruction 401.12(bj is nacessary."

Lake Lytal suggested that In light of the Note on Use to Instruction 401.1;2b highlighted below,
we could instead simply eliminate the portion of the current 501.5 (a) Note on Use highlighted
below.

The consensus was that the change suggested by Alan Wagner to the wording of the 501.5(a}
Note on Use should be implemented,

In the course of considering this issue, lake Lytal developed a larger concern over the wording
of 501.5(a) and its Note on Use, which he will present to the full Committee when he has
formulated a proposal to address his concern.

#:##.##~k####i#######tk.##Mtt+Yi*1~*itt.##~k#Wt#f4*####~k.###~.##*f#+k ii l~#i##i~#t~#t+k Y,t

This concludes our report. We look #orward to seeing you at the meeting.

Respectfully,

Liz. Russo

401.12 LEt AL CAUSE

b: Concurring cause:

In order to be regarded as a legal cause of [loss] [injury] [or] [damage]
negligence need not be the only cause. Negligence -may bs a legal cause of [loss]
[injury] [or] (clamageJ even though it operates in combination with [the act of
another] [some natural cause] (or] [some other cause] if 'the negligence
contributes substantially to producing such [Foss] [injury) [or] [damage.).

NOTES ON USE FOR A01.12
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1. Instruction 401.12a (legal cause generally) is to be given in all cases. Instruction
401.12b (concurring cause), to be given whcn the court considers it necessary, does not
set forth any additional standard for the jury to consider in determining whether
negligence was a legal cause of damage but only negates the idea that a defendant is
excused from the consequences of his or her negligence by reason of som e other cause
concurring in tim e and contributing to the same damage. Instruction 401,12c (intervening
cause) is to be given only in cases in which the court concludes that there is a jury issue
as to the presence and effect of an intervening cause.

2. The jury will properly consider instruction 401.12a not only in determining whether
defendant's negligence is actionable but also in determining whether claimant's
negligence contributed as a legal cause to elaimanYs damage, thus reducing recovery.

3 Instruction 4Q1.12h must be given whenever there is a contention that some other
cause may have contributed, in whole or part, to the occurrence or resulting injury. If
there is an issue of aggravation of a preexisting condition or of subsequent
injuries/multiple events, instructions SO1.Sa or SOI.Sb should be given as well. See Hart
v. Stem, 824 So. 2d 927, 932-34 (F1a. 5th DCA 2002); Marinelli v. Grace, 608 So,2d
833, 835 (Fla. 4thDCA ]992).

w*~

501.5 OTHER CONTRIBUTING CAUSES OF DAMAGES

Aggravation or activation of disease or defect:

If you find that the {defcndant(s)) caused a bodily injury, and that the injury

resulted in [an aggravation of an existing disease or physical defect] [or]

[activation of a latent disease or physical defect], you should attempt to decide

what portion of (claimant's) condition resulted from the [aggravation] [or]

[activation]. If you can make that determination, then you should award only

[hose damages resulting from the (aggravation] [or] [activation]. IIowever, if you

cannot make that detemunation, or if it cannot be said that the condition would

have existed apart from the injury, then you should award damages for the entire

condition suffered by (claimant).

NOTE ON USE FOR 501.Sa

This instruction is intended for use in situations in which a preexisting physical condition

is aggravated by the injury, or the injury activates a latent condition. See C. F. Hamblen,
Inc. v. Qwens, 172 So. 694 (Fla. 1937). Instruction SOl.Sa is necessary where InsWction

401.12b, Concurring cause, is given. See Hart v. Stern, 824 So.2d 927, 432-34 (F1a. 5th
DCA 2002); Austen v. Gertrude &Philip Strax Breast Cancer Detection Institute, Inc.,
649 So 2d 883, 887 (Fla. 4th DCA 1995).
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SO1.5 OTHER CONTRIBUTING CAUSES OF DAMAGES

[version published in the Florida Bar News October 1, 2011]

[underlined text added after 529/12 subcommittee conference call]

~ w +x

c. Subsequent injuries caused by medical treatment.•

If you find that (defendant(s)) caused [loss] [injury] [or] [dam age] to (claimant), then
(defendanl(s)) (is] [are] also responsible for any additional [loss] [injury] [or] [damage] caused by
medical care or treatment reasonably obtained by (claimant).

NOTE ON USE FOR SO1.Sc

This instruction is intended for use in cases involving additional injury caused by subsequent
medical treatment. See, e.g., Stuart v. Hertz Corp., 351 So.2d 703 (Fla. 197; Pedro v. Baber, 83 So.3d
912 (Fla. 2d DCA 2012); Tucker v. Ko~ita. 77 So.3d 716, 720 (Fla. 4th DCA 2011); Nason v.
Sl~afranski, 33 So.3d 117 (Fla. 4th DCA 2010); Dungan v. Ford 632 So.2d 159 (Fla. 1st DCA 1994).
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WAGNER, VAUGHAN

& MCLAUGHLIN ~.a.

March 22, 2012

By Hand Delivery

Honorable dames M, Harton, II
George Edgecomb Courthouse
800 E. 'I~riggs Street, Room 512
Tampa, FL 33602

RE; Ctvti Jury Instructions 40I ,2(b) vs. 561.5: Notes on Use

Dear f udge Barton:

1 am writing because of an issue that recently arose in a case that Kevin McLaughlin and
are preparing for trial. Our case involves an issue where a woman with osteoporosis was
injured in a boating accident that produced a T-12 burst fracture. The proof is c[earthat if
she did not have osteoporosis, there would have been no injury —your so-called "e~gshell-
skull plaintiff." Likewise, the evidence is clear that she had osteoporosis both before and
after the accident and that her osteoporosis was not activated or aggravated by the
accident itself.

Certainly, (ury Charge 401.2(b} {Concurring Cause) applies to our case. That charge
instructs a jury on the issue of concurring cause, namely, that negligence need not be the
only cause to be regarded as a legal cause of injury. Neg3igence may be a legal cause of
injury, even though it operates in combination with some natural cause {I,e„ a pre-existing
osteoporotic condition), iF the negligence contributes substantially to praducing such
injury. The Note on Use 3 states, I believe accurately, that if there is an issue of
aggravation of apre-existing condition or of subsequent injuries/multiple events,
instruction 501.5(a) or 501.5(b) should be given.

Jury ]nstructlon 501,5 (Other Contributing Causes of Damages) which is given For
aggravation or activation af.a disease does not apply to our case. By Its terms, the
instruction applies when there has been an aggravation of an existing disease or an
activation of a latent disease or physical defect. Neither Is present In my case, and all tha
doctors have so testified,

www.WagnerLaw,com
601 Bayshorn Blvd„ Suita 810 Tampe, Florida 33809 P 813.225.4000 • F 813.225,4010

Bill Wagner • f7oger Vaughan ~ John McLaughYn •Nan Wagner • Ksvin McLeughln •Michael McLaughYn •Jason Whittemore
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Honorable lames M. Barton, Il
March 22, 2012
Page 2

The Note on Use for 501.5(a), though, is at odds with Note on Use 3 for 401.1 Z, The Note
on Use for 501.5(a) states that the instruction is necessary where Instruction 4D1.12(bJ,
Concurring Cause, is given, That cannot be accurate, especially when the negligence has
contributed substantially to producing the injury but there is, in fact, no aggravation and
no activation of a disease or physical defect. in addition, the cited cases do not support
the proposition stated and, In fact, stand for the appostte proposition,

It is not that 4D1,2(b) requires 501.5(a); rather, the aggravation instruction requires the
concurring pause instruction, mart v. S , 824 So.2d 927, 933-4 (Fla, 5`"~DCA 2Q02)
(plaintifr "argues thatwhen the aggravation instruction is required ..,the concurring cause
instruction should also be given," The plaintiff "is c~riect,"), Marinelli v. Grace, 608 So.2d
833 (Fla. 4 h̀ DCA 1992} ("the instruction on assessing damages, standing alone, is patently
insufficient protection against the risk of conFusfon arising by a failure to give the
concurring causation instruction."}, Both cases are referenced in the 13otes on Use.

in my judgment, the Note on Use for Instruction 501.5(a) is inaccurate, 1 think we got it
backwards, in fact, 1 would suggest that It be altered to read as follows:

Where instruction 501.5(a) is given, instruction a0l ,12(b),
Concurring Cause, is necessary.

v~ish I could say i was not a "legal cause" of the troublesome note problem here, but ►was
there when this one headed out the door and to the Court. Undoubtedly, 1 was a
"substantial contributing cause." Oops!

Sincerely,

Al~ F. ag .r

AFWlaid/en~l,

P.S, ►today noticed that the jury instruction book and the instructions online contain an
error for )nstruction 501,1 (Personal injury and Property Damage). The online instruction
contains a subparagraph "c" which was not part of the submission to the Court or its
approved instruction, It seems to have been erroneously reproduced from instruction
502,1.
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301.11 FAILURE TO MAINTAIN EVIDENCE OR KEEP A RECORD

The .court has determined that (name of party) had a duty to [maintain (describe missing
evidence)] [keep a record of (describe subject matter as to which party had record keeping
duty)]. The (name of party) did not [maintain (describe missing evidence)] [or] [keep a

record of (describe subject matter as to which party had record keeping duty)].

Tlie (name of party invoking presumption) has established to the satisfaction of the court that

the absence of (describe missing evidence) hinders (name of invoking party's) ability to

establish [hiss [her](describe applicable claim or defense).

Because (name of party) did not [maintain (describe missing evidence)] [or] [keep a record of

(describe subject matter as to which party had a record keeping duty)), you should find that

(name of invoking party) established [his] [her] (describe applicable claim or defense)] unless

(name of party) proves othen~vise by the greater weight of the evidence.

NOTE ON USB FOR 301.11

This instruction applies only where the Court has determined that there was a duty to

maintain or preserve the missing evidence at issue.
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1Vlemorandum

TO: JOSEPH LANG, I.AK~ LYTAL, AND DAVID SALES

FROM: NEAL A. ROTH, ESQ,

RE: PROFESSIONAL NEGLIGENCE SUBCOMMITTEE

DATE: JUNE 11, 2012

Gentlemen, thank you for taking the time to participate in today's call.
This memo will summarize. our recommendations with respect to the
outstanding issues which ase reflected iri the minutes from our last meeting:

1. Insofar as Larry Stewart's letter is concerned in which he points
out that certain notes on use were deleted on the instructions relating to
profcssional negligence, it is the suggestion of the Professional Negligence
Subcommittee that these notes on use not be reincorporated into the Standard

Jury Instructions. It is felt that it would be a rare circumstance where a party
would request either of the instructions outlined in Larry's letter.

2. The subcommittee considered once again the issue of Florida

Statute §768.13 relating to immunity with respect to emergency care. There
are Two proposed notes which the Subcommittee would like the full committee
to consider and they are as follows:

a. This statute was amended in 2003 and the following

instructions should be used only in cases which the statute, prior to the
amendments, apply, The Standard Jury Instruction Coiumittee has considered
the statute as amended over a considerable length of time, The Committee has
concluded that it cannot draft a plain English instruction pertaining to

8768.13(2){b)(3) without interpreting legislative intent and conflicting with
recognize principles of tort laws adopted by Florida courts. The Committee will
again consider an appropriate instruction for the statute once guidance is

available fmm decisions of the Florida appellate courts.

The alternative note would read as follows:

a. Florida Statute X768.13{b)(3) was amended in 2003. The

Committee has attempted to write a plain English instruction which would
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represent a correct statement of the law. It cannot do so without rendering an

interpretation of legislative intent which is beyond the purview of the

Committee.

Additionally, inasmuch as the Thud District issued an opinion in Public

Health ?}-rest of Miami-Dade County v. Roite.(36 F1a.L.Weekly D2139), it is the

view of the Subcommittee that an additional note should be included in the

instructions. It would read as follows:

Pursuant to Public Health Trust of Miarni-Dade County v. Rolle, (36

F1a,L.Weekly D2139), the immunity provided for in X768.13{b~(3)

must be pled as an af~"irmative defense and the burden of proof

rests with the defendants to establish every clement of the defense.

3. The Subcommittee also considered the issue of the standard jury

instruction relating to reduction of damages to present money value and as it

relates to X768.77. The Subcommittee recommends the following note;

a. It is noted that CYus instruction may conflict with

~768.77(2)(a)(2}, Fla. Stat., in medical malpractice cases where a party has

requested that future damages be paid by periodic payments. No standard

instruction or statute has been adopted as this statute is seldom used.

We believe that we have appropriately covered the outstanding issues

which were discussed at the last full committee meeting as well as the

additional matter of Larry Stewart's letter to Judge Barton.

If anyone has any additional thoughts or questions, please. let me know

and I will share them with the rest of the Subcommittee.
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